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In pursuance of an arrangement made some 
time ago, Mr. Thompson now retires from ac- 
tive connection with this journal, and leaves its 
editorial management in the hands of his 
learned and capable associate, Mr. Lawson, 
who, during the last two years, has really 
borne the heat and burden of the day, acting 
much of the time as sole editor. He leaves its 
business management in the hands of his late 
partner (now its sole owner), a gentleman 
whose business energy, capacity and integrity 
have been known to the merchants of St. Louis 
for the last twenty years. The-regret which one 
naturally feels at parting with an old friend is 
softened, in this instance, by the reflection 
that it will ‘suffer no detriment from its new 
associates. The success of the JouRNAL is 
now, after four years of struggle, fully as- 
sured. It has at last begun to yield a reason- 
able profit to its proprietor, and it is the 
privilege of its former editor to make his 
parting bow to an audience nearly twice as 
large as that which greeted Mr. Stevenson 
when he became connected with this enterprise 
eight months ago. In returning thanks to the 
noble little army of contributing editors, and 
to the many occasional contributors, both on 
the bench and at the bar, whose united labors 
have done so much to make this journal what 
it is, there is one name which deserves especial 
mention—that of the distinguished jurist who 
planned it, named it, was its leading editor 
during the first years of its existence, and 
whose unremunerated contributions during the 
last three years have done more to maintain 
its present standard of excellence than many 
of its readers know. 

Sermour D. THompson. 


_— 
—_—— 


CURRENT TOPICS. 








A note payable at a future day with inter- 
est greater or less than six per cent., in which 
nothing is said*about the rate of interest after 
maturity, it is held by the Supreme Court of 
Maine, in Eaton v. Boissounault, 5 Rep. 270, 
will draw the stipulated rate till maturity only, 
and after that the usual or customary rate of 
six per cent. This decision is in accord with 











It was so decided in 


most of the authorities. 
Ludwick v. Huntsimger, 5 Watts. & Serg. 51; 
Brewster v. Wakefield, 22 How. 118; Burn- 
hisel v. Firman, 22 Wall. 170; and by the 
English House of Lords in the recent case of 


Cook v. Fowler, L. R. 7 H. L. 27. This rule 
has been followed in Connecticut, in Hubbard 
y. Callahan, 42 Conn. 524, and in Rhode Is- 
land in Pierce v. Swanpoint Cemetery, 10 R. 
I. 227. The reason given by Lord Selborne, 
in the last English case, is, that interest for 
the delay of payment, post diem, is not given 
on the principle of implied contract, but as 
damages for a breach of contract; that while 
it might be reasonable, under some circum- 
stances, and the debtor might be very willing 
to pay five per cent. per month for a very 
short time, it would. by no means follow that 
it would be reasonable, or that the debtor 
would be willing to pay, at the same rate, if, 
for some unforseen cause, payment of the 
note should be delayed a considerable length 
of time. In the Rhode Island case, the court 
says that if the parties to the note, or other 
contract for the payment of money, intend 
that it shall carry the stipulated late of inter- 
est till paid, they can easily entitle themselves 
to it, by saying so, in so many words. On 
the other hand, in a recent case in Massachu- 
setts, the court held that when a recovery is 
had upon a note bearing ten per cent. inter- 
est, the plaintiff is entitled to interest at the 
same rate till the time of verdict. Brannon 
v. Hursell, 112 Mass. 63. The reason given 
is, that ‘‘ the plaintiff recovers interest, both 
before and after the note matures, by virtue 
of the contract, as an incident or part of the 
debt, and is entitled to the rate fixed by the 
contract.’’ But see Ayer v. Tilden, 15 Gray, 
178; Capen v. Crowell, 66 Me. 282. 





Tue judgment of the Court of Queen’s 
Bench in Leyman v. Latimer et al. reported in 
5 Cent. L. J. 74, and referred to there as an 
interesting decision in the law of libel, has just 
been affirmed by the English Court of Appeal. 
The defendants, it will be remembered, were 
sued for having printed in the newspaper of 
which they were proprietors and editors, that 
the defendant, the editor of a rival paper, was: 
a ** convicted felon,’’ and for also having re- 
ferred to him asa ‘‘ felon editor.’ The de- 
fendants justified on the ground that the plain 
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tiff had been convicted of a felony. The 
plaintiff replied that he had duly endured the 
punishment adjudged, and thereby stood in the 
same position as though-a pardon had been 
granted to him, relying upon the evidence act, 
which is to that effect. The Queen’s Bench, 
on the authority of Cuddington v. Wilkins, 
Hob. 81, held that effect of a pardon, and also 
of the statute, was to purge a man who had 
undergone his sentence, and to make it libel- 
ous to charge him with having committed that 
offense. The Court of Appeal, in affirming this 
decision, distinguish between the effect of the 
words ‘‘ convicted felon ’’ and * felon editor,’’ 
holding that, as to the former words, itis a 
good defense to prove that the plaintiff had 
been convicted of felony, while as to the latter 
words it is not. Brett, L. J.,said: I think 
upon the facts, that it could not have been 
disputed that on some former occasion the 
plaintiff had been convicted of felony; and I 
do not think he would have been prepared to 
say that he was not rightly convicted. I shall 
assume, therefore, that by some unhappy state 
of things he had been convicted, and rightly 
convicted. But upon those facts I am pre- 
pared to hold that, if you take the meaning of 
the first libel to be that he was a convicted 
felon, and of the second that when the libel 
was published he was a felon, inasmuch as he 
had served his punishment, the defendants 
could not have proved he was a felon—that 
what they had said was true—because he had 
suffered his punishment and was no longer a 
felon. The plaintiff has a right to maintain 
this action. I say so because I think the 
judgments of the learned judges at the time 
that Cuddington v. Wilkins was decided were 
right, and based upon right, and good and 
righteous grounds. At that time it was held 
that, after a man was pardoned, the effect was 
that he was no longer to be considered a felon. 
They say they would hold so in order not to fa- 
vor idle and injurious words. They might have 
put it more strongly, as a matter of public 
policy. We ought not to favor libels which 
are wicked and malignant. Cotton, L. J.: I 
am of opinion that it would not be an action- 
able libel to say that a man had been con- 
victed in former times. Parties can judge as 
to whether it is reasonable to bring forward 
such a matter, having regard to the time that 
has elapsed and the possibility of making a 
mistake. But it is a different thing to state that 





a man, under those circumstances, is a felon. 
In my opinion, it is actionable to state, as re- 
gards a person in the position of the plaintiff, 
that he is afelon. As a matter of public pol- 
icy, I think that other persons should not, ex- 
cept when there is any duty, public or private, 
which requires them to enter into a man’s life, 
be allowed to bring forward a statement that 
a man is a felon, so as as to put him to the in- 
vestigation as to whether he did or did not 
years ago, commit the act. In my opinion, 
as a matter of policy, we ought to hold that 
it is actionable, after conviction and pardon, 
to say of a man, he isa felon. I am not lay- 
ing down a new doctrine ; that doctrine is laid 
down in Cuddington v. Wilkins; and as there 
is no authorty to the contrary, I am quite con- 
tent to adopt it as a sound rule. 





Tue Supreme Court of New York, in Her- 
ries v. Nowell, 17 Am. L. R. 97, construed 
the words ‘‘ laborers and servants,’’ in a stat- 
ute making stockholders personally liable for 
the services of laborers and servants of a cor- 
poration, as including a reporter.and city ed- 
itor of a newspaper. In Conant v. Van 
Schaick, 24 Barb. 86, and Williams v. Wads- 
worth, 49 Barb. 274, a civil engineer was 
held to come within these words, while in 
Erickson v. Brown, 38 Barb. 390; Aitken v. 
Warren, 24 N. Y., and Coffin v. Reynolds, 37 
N.Y. 640, the contrary was held of a consulting 
engineer, a contractor for the construction of 
a railroad, and the secretary of a corporation. 
Sullivan’s Appeal, 77 Penn. St. 107, holds 
that a cook in a hotel has no lien and is not 
a ‘‘laborer’’ within the act, and Allen v. 
Fehl. 33 Leg. Int., decides that a hotel does 
not come within the terms of the act, the 
words being: ‘‘any works, mines, manufac- 
tures or other business where clerks, miners 
or laborers are employed.’’ Solm’s Estate, 
34 Leg, Int. 169, decides that a laborer on a 
farm is not within the meaning of the act, for 
the same reason. Wentroth’s Appeal, 82 
Penn. St. 469, holds that a lumber con- 
tractor for a saw-mill, who did not perform the 
labor himself, is not within the act. In Penn. 
R. R. v. Leuffer, 5 Cent. L. J. 74, the claim 
of a civil engineer was held—contrary to the 
New York decisions—not to be within the act. 
See, also, Seiders Appeal, 46 Penn. St. 57. 
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In Pennsylvania, in Bank y. Gries, 35 Penn. 
St. 423; in New Jersey, in Mutual Benefit 
Ins. Co. v. Rowand, 11 C. E. Green, 389; 
In Louisiana, in Mulligan v. Mulligan, 18 
La. Ann. 20, and in Minnesota, in Knight v. 
Norris, 13 Min. 473, an architect who super- 
intends a building, as well as draws the plans, 
was held to be a ‘‘ laborer’’ within the mean- 
ing of the lien law. In Nevada, in Capron v. 
Stout, 11 Nev. 304, which was a suit to fore- 
close a mortgage on a mine, the foreman of a 
gang of miners was allowed a lien. See also, 
Bursee v. Griffith, 34 Cal. 382; McCormick 
v. Las Angeles Co. 40 Cal. 185; Thayer v. 
Mann, 2 Cush. 371. 





To the report of the leading case, 17 Am. 
L. R. 97, an exhaustive and valuable note is 
appended, in which the cases are collected, 
and the legislation on the subject noticed. 
The writer says: ‘* At common law a work- 
man had a lien on goods in his possession 
upon which he hgd performed labor, and that 
was the extent of his preference. Such is the 
law at the present day, some of the states, as 
Arkansas, Kansas and Michigan, having en- 
acted statutes to that effect, while the others 
hold such to be the law in numerous decisions. 
But the principle of class legislation has in 
recent times gone a long way beyond this. 
Some of the states have passed statutes giving 
laborers on crops, lumber and digging in 
mines a lien on the product of their labor, 
viz.: Georgia, Maine, Michigan, Minnesota, 
New Hampshire, North Carolina, South Car- 
olina, Florida and Wisconsin. And all the 
states have passed laws which resemble each 
other, known as the Mechanics’ Lien Law, 
and giving to mechanics a lien on buildings, 
vessels, mines and wharves, upon which they 
have performed work or for which they have 
furnished materials. * * * A few states 
have passed laws giving a preference to the 
wages of laborers in the distribution of estates 
in the hands of assignees and trustees, viz. : 
California, Connecticut, Massachusetts, Mis- 
souri, New Jersey, Ohio, Pennsylvania. Sev- 
eral states have enacted that either the di- 
-rectors or stockholders of corporations shall 
be liable for the wages due laborers, servants 
or apprentices of the corporation, as Indiana, 
Massachusetts, Tennessee and Michigan, which 
last-mentioned state enacted that the trustees 


\ of all institutions of learning should be liable 





for the wages of those who perform labor for 


the institution. Many of the states have en- 
acted laws exempting the wages of laborers 
from execution, viz.; California, Iowa, 
Kentucky, Minnesota, Mississippi, Nebraska, 
New Hampshire, New Jersey, Rhode Island, 
Tennessee and Virginia, while Kansas, on the 
contrary, has enacted that wages due to 
clerks, mechanics, laborers or servants should 
not be exempted, although miners’ tools and 
stock in trade, to the extent of $400, are.’’ 
The writer is evidently mistaken in his ref- 
erence to the Kansas legislation on the sub- 
ject, as we are informed that there is no such 
statute in that state. Sec. 6, Gen. Stats. of 
Kas., p. 474, provides that no personal prop- 
erty, ‘‘shall be exempt from attachment or 
execution for the wages of any clerk, me- 
chanic, laborer or servant.’’ This means that 
all personal property shall be subject to exe- 
cution for the payment of such wages. Reed 
v. Nenberger, 11 Kas. 206; Ry. Co. v. Baker, 
14 Kas. 563. The ‘‘earnings of the debtor 
for personal services’’ for three months next 
preceeding the execution, are exempt from 
execution by the laws of Kansas, if necessary 
for the support of his family. Gen. Stat. p. 
726, Sec. 490; Id. p. 808, Sec. 157. 


— 
——_— 





THE RELATION OF MANSLAUGHTER TO 
MURDER. 


State v. Alexander.* The defendant was 
indicted for murder in the first degree, for 
killing one Norrick, by shooting him with a 


*In this case, recently decided by the Supreme Court 
of Missouri, the record shows about this state of facts: 
Alexander and deceased Norrick went to Southern 
Kansas about the 6th or 8th of November, 1873, and 
bought a lot of cattle in partnership. After starting 
home with them, they got into a quarrel over the man- 
aer in which they were to be divided, and Norrick 
made threats against the life of Alexander, but they 
continued together, driving the cattle for two days, 
when Alexander hired Norrick’s son-in-law, Crook, 
who was along, to drive in his place, and he came on 
the cars, claiming that he was not well. The cattle, 
under the care of Norrick and Crook, reached Noda- 
way County on the 17th of November, and were left 
over-night about two miles south of where Alexander 
and Norrick lived, Norrick and Crook going home to 
stay all night. On the morning of the 18th, Norrick 
sent Kyler, another son-in-law, to tell Alexander the 
cattle had arrived, and to come over and divide them, 
and take his share hcme. The wagon which the party 
had with them on the trip was left standing in Nor- 
tick’s yard, with some of the articles used on the trip 
stillin it. Norrick and Crook went after the cattle 
and drove them near to Norrick’s house upon an open 
piece of prairie, about forty acres, fenced on the north 
and ‘west. Alexander, accompanied by his brother, 
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shot-gun. The court instructed the jury as to 
murder in the first and second degrees, and 
manslaughter in the second degree, and the 
defendant was convicted of manslaughter in 
the second degree. The defendant ‘claimed 
that the killing was in self-defense, and this 
view of the case was also submitted to the jury 
by proper instructions. From the opinion of 
the Supreme Court, by Judge Henry, we make 
the following extract : 

‘*In its 16th instruction the court declared 
that if defendant, without a design to effect 
death, in a heat of passion, did kill Norrick in 
a cruel and unusual manner, by shooting him 
with a shot-gun, they should find him guilty of 
manslaughter in the second degree. Frank 
Crook, a witness for the State, testified that 
defendant shot twice with a double-barreled 
shot-gun; that defendant raised his gun, and 
that deceased was about ten feet from Alexan- 
der. Eldridge Kyler, for the State, testified 
that defendant raised up his gun, deliberately 
took aim and fired. On that point there was 


went to Norrick’s house before the arrival of the cat- 
tle, and asked for his shot gun. It was brought out 
from under the bed, where it had been placed the night 
before by Crook. and was giveh to Alexander, who 
shot both barrels off, and then reloaded them with 
larger shot, giving as a reason for so doing that he 
wanted to shoot a rabbit. Alexander was on foot, his 
brother on a horse. They met Norrick and Crook with 
the cattle as they entered the open ground. Crook had 
Alexander’s horse, which he turned over to him, and 
Alexander mounted his horse, keeping his shot gun in 
his hands, and across the saddle before him. Norrick 
was on foot. Alexander directed his brother to drive 
a certain cow out. Whereupon, Norrick asked Alex- 
under how he proposed to divide the cattle. Alexan- 
der replied, by taking the pick according to contract. 
Norrick said he did not understand the contract in 
that way, and Alexander should not have the pick of 
the cattle. Alexander said he would. The parties 
were quarrelling. Norrick swore that if he divided 
them that way it would be over his dead body. Alex- 
ander said that was his fix, and rode off among the 
cattle to divide them by taking the pick. Norrick 
pulled off his coat and followed after him, keeping to 
the south ten or fifteen steps, and called out, as testi- 
fied to by some’ of the witnesses, ‘Come on, boys, 
we'll have it out here now.”? Whereupon, Alexander 
raised his gun and shot. Some witnesses say Norrick 
was going directly toward Alexander and cried out, 
* T don’t care,a damn for your old shot gun.” Alex- 
ander shot asecond time, immediately after the first 
(which did not take effect), and Norrick fell dead, the 
charge of shot having taken effect in his neck. Some 
witnesses say Norrick had a knife, others say he did 
not, and no knife was found about him after he was 
killed. Alexander gave some directions to his brother 
about “dividing the cattle, and started to Maryville, 
the county seat, to give himself up. Just as he was 
about to start, or was starting, Crook asked him if he 
had killed Norrick, he replied that he was afraid he 
had. Fiye persons were present and witnessed the 


affray. 





no contradicting evidence. It was clearly 
shown that defendant, a few hours before the 
killing, emptied both barrels of the gun and 
loaded with large shot, nor was there any evi- 
dence to contradict it. In his written opinion 
on application of defendant to be admitted to 
bail, the judge who tried this cause, correctly 
stated the law as follows: ‘A man is taken 
to intend that which he does, or which is the 
necessary or immediate consequence of his 
act. To illustrate, if a man within shooting 
distance of another raises his gun, takes aim 
and fires, and the ball inflicts a mortal wound 
from which death ensues, the fair presumption 
is that he intended to kill his victim, and if so, 
the act is certainly murder, unless done in self- 
defense.’ The case supposed by him to illus- 
trate the principle, is the very case here, and 
it is a little remarkable that the court, having 
so clear a view of the law, should have given 
the 16th instruction. That defendant intend- 
ed to kill Norrick is beyond a doubt. In 
the case of State v. Phillips, 24 Mo. 475, 
Scott, J., in delivering the opinion of the 
court, said: ‘It follows, then, that this was 
no case for an instruction as to the law of 
manslaughter [murder] in the second degree, 
for there can be no doubt, unless we stultify 
ourselves and refuse to permit our judgments 
to be influenced by. considerations which gov- 
ern the rest of mankind, that Sullivan Phillips 
intended to kill Watson.’ Those remarks are 
equally applicable to this case, and it was an 
error to give the 16th instruction. And here 
it may be observed that the defendant was 
found guilty of manslaughter in the second de- 
gree, the very degree in regard to which the 
improper instruction was given, of which crime 
there was not a particle of evidence to war- 
rant his conviction. He was either guilty of 
murder in one of the degrees of which an in- 
tention to kill is an element, or the killing was 
justifiable.’’ 

It is not the purpose of this article to dis- 
cuss the subject of criminal homicide in de- 
tail, but to present a question of practice, in 
the way of a criticism upon the decision of the 
learned judge who delivered the opinion from 
which the foregoing extract is taken. , 

The relation of manslaughter to murder— 
This suggests the inquiry, whether the differ- 
ent degrees of murder and of manslaughter 
are independent offenses, exclusive of one an- 


other, or whether the greater does not overlie 
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and include the less,—whether, while they may 
be considered as distinct offenses when viewed 
distributively, they are not all united in the 
greater crime of murder, as degrees or con- 
stituent parts thereof, when that crime has 
been committed by shooting, stabbing, or by 
any other act of personal violence. 

It is conceded that an indictment for mur- 
der in the first degree may be regarded as an 
indictment for every inferior degree of homi- 
cide which may be included in the facts al- 
leged, the same as if it contained a separate 
count for every degree of murder and of man- 
slaughter. Tltis is certainly true where the 
means by which the death was accomplished 
must be stated the same way in every count, 
and the crime raised from the lower to the 
higher grade by expressing the condition of 
the blood or state of the mind under which the 
fact was perpetrated. And the prosecution 
may, on the trial of suck a case, drop down to 
any degree of manslaughter embraced in the 
acts and crime expressed, and demand a con- 
viction thereof. In New York, where the dif- 
ferent degrees of manslaughter are defined by 
statute, as they are here, it was held that un- 
der an indictment for. manslaughter in the 
common law form, the defendant might be 
convicted of manslaughter in any of the stat- 
utory degrees. People v. Butler, 3 Parker, C. 
R. 377. The statute declaring the offense to 
be manslaughter where the killing was in heat 
of passion, without a design to effect death, 
simply negatives the existence of malice afore- 
thought, or rather affirmatively expresses the 
absence of such malice, and if, on a charge 
of murder, the unlawful killing be proved, but 
the circumstances showing malice are absent 
or rebutted, then the killing was without de- 
sign to effect death, and that part of the in- 
dictment charging malice aforethought is 
treated as surplusage. Whether the killing be 
murder in either degree, or manslaughter in 
any degree, or was justifiable, depends upon 
the evidence, and is a matter for the decision 
of the jury, under proper instructions present- 
ing the law of the case in its different aspects ; 
but, of course, where the evidence all tends to 
prove a particular offense or degree of homi- 
cide the court may canfine the attention of the 
jury to such degree, and no instruction should 
be given in relation to any degree which the evi- 
dence does not tend to prove. But where the 
offense consists of different degrees, the 





greater including the less, the proof of the 
greater proves the less, and although the evi- 
dence may fully establish the higher degree in 
every particular, how can it be said that the 
accused is not guilty of the lower offense, or 
that there is not a.particle of evidence to sus- 
tain a conviction for it. Proving the greater 
does not disprove the less, but it proves the 
less as a fact involved in the greater, and both 
being proved a conviction for either may be 
had, at the election of the prosecutor, who has 
a right to make such election, and the court of 
errors has no right to interfere. 

The different degrees of homicide, as defined 
by statute, are all carved out of murder and 
manslaughter, as known to the common law. 
No new offense has been created, and no 
homicide which was not criminal at common 
law is made so by statute, but it is divided in- 
to degrees, and the punishment graded to meet 
the various circumstances of the case. There 
were no degrees of murder or of manslaughter 
at common law. All criminal’ homicide was 
either murder or manslaughter, but the latter 
was included in the former as a constituent 
element thereof, or it might exist as a distinct 
offense, which was the case where there was 
no malice aforethought. At common law, mur- 
der is the unlawful killing of a person with 
malice prepense or aforethought, either ex- 
press or implied, and manslaughter is the 
unlawful killing of another without malice ex- 
press or implied, as where the killing is done 
upon sudden heat, caused by sufficient provo- 
cation, without a design to effect death,—the 
heated state of the blood and the provocation, 
in the eye of the law, which looks to the 
frailties of human nature, take the place of, 
or rather exclude design, though the killing 
may have been with a deadly weapon and wil- 
ful. Murder differs from manslaughter in the 
want of malice, a condition of the blood or 
mind at the time of the act. And the same 
distinction exists between these offenses under 
the statute. Murder is committed with mal- 
ice aforethought ; manslaughter, in the heat of 
passion, without a design to effect death, #. e., 
without malice aforethought. And when the 
evidence shows that the act was the result of 
sudden heat caused by a sufficient provoca- 
tion, the offense is nothing more than man- 
slaughter; but it does not follow that this of- 
fense is not made out because there was a de- 
sign to kill or no heat of passion. Indeed, it 
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has been expressly ruled by some of the ab- 
lest judges in this country, and sanctioned by 
our authors upon criminal law, that it is no 
defense to an indictment for manslaughter, 
that the homicide therein alleged appears by 
the evidenee to have been committed with mal- 
ice aforethought, and was therefore murder ; 
but the defendant, in such case, may, notwith- 
standing, be properly convicted of the offense 
of manslaughter. Com v. McPike, 3 Cush. 181; 
Selfridge’s case, (Cases on Self-defense 20). 
If the defendant may be convicted of man- 
slaughter upon an indictment for that offense, 
when the evidence proves him to be guilty of 
murder, why may he not be convicted of man- 
slaughter upon an indictment for murder, 
which as we have seen is an indictment also 
for manslaughter, when the evidence proves 
him guilty of murder? He may beso convict- 
ed, must be the answer. d 

The law has wisely provided, and the courts 
have appreciated its wisdom, that, upon an 
indtetment for any offense consisting of differ- 
ent degrees, the jury may find the defendant 
guilty of any degree of such offense inferior 
to that charged in the indictment. 1 W. S. 
518, Sec. 14. The different degrees, or de- 
gree submitted to the jury must be defined by 
the instructions, and be proven by the evi- 
dence, as already indicated, and the court 
may take a conviction for any degree that is 
proven, no matter how much more may be 
proven. Let us illustrate the application of a 
different rule. Suppose the indictment be ‘for 
murder; deliberation, premeditation and mal- 
ice aforethought are now essential ingredients, 
and the court instructs the jury that unless 
they find the existence of those ingredients, 
the defendant must be acquitted. Eleven of 
the jurors are satisfied that it is a case of mur- 
der, and one thinks otherwise, notwithstanding 
the evidence all tends to prove murder; but 
all agree that the evidence proves an unlawful 
killing—manslaughter, but there can be no 
cénviction for anything but murder, and so 
the jury cannot agree and must acquit. Then 
suppose you try him on an indictment for 
manslaughter, charging the unlawful killing in 
heat of passion without a design to kill, simply 
negativing the existence of malice afore- 
thought, and on the trial it should appear from 
the evidence (and defendant would endeavor 
to make it so appear) that it was done in a 
cool state of blood with intent to kill. The de- 





fendant cannot be convicted of murder, be- 
cause that offense is not charged. The State 
cannot abandon the present prosecution and 
try him again for the higher degree, as we 
shall presently see. The defendant objects té 
a conviction of manslaughter because the of- 
fense is murder or nothing, and the court in- 
structs that if the act was committed with mal- 
ice aforethought ‘the defendant must be ac- 
quitted. Eleven of the jurors are satisfied 
that it is a case of homicide with malice, 
etc., and one thinks otherwise,, but all agree 
that the evidence proves an unlawful killing, 
and they would have no difficulty in convicting 
of manslaughter, if they could do so, notwith- 
standing the evidence proves a case of mur- 
der, and so the defendant would go unpun- 
ished, not because he was not guilty of either 
offense, but because he was actually guilty of 
both. This would often be the result should the 
law regard every degree of homicide, as defined 
by the statute, as an independent offense exclu- 
sive of the others. 

Another consideration which forever dis- 
poses of the theory that these offenses are ex- 
clusive of one another is that if they were so 
the accused might be tried upon a separate 
indictment for every degree of homicide from 
manslaughter in the fourth degree to murder 
in the first degree—a thing not tobe thought. 
of. But it is well settled, that an acquittal on 
an indictment for a greater offense, is a bar to 
a subsequent indictment for a minor offense 
included in the former, whenever, under the 
indictment for the greater offense, the defend- 
ant could have been convicted of the less. 1 
Whar. Cr. L. §. 560. And when a man has 
been acquitted generally upon an indictment 
for murder, autrefois acquit is a good plea to 
an indictment for the manslaughter of the 
same person ; and e converso, where a man has 
been accquitted on an indictment for man- 
slaughter, he shall not be indicted for the same 
death as murder; the fact being the same and 
the difference only in degree, i.e., the offenses 
being the same in law and in fact. 4 BI. 
Com. 336; 12 Pick. 504. So, if a man be 
convicted on an indictment for manslaughter, 
this will bar an indictment for murder, 1 
Russ. on Cr. 565; 1 Chit. Cr. L. 455; State 


v. Standifer, 5 Porter'523. It has been well © 


said that an acquittal for manslaughter is a 
bar to a prosecution for murder, for if the de- 
fendant were innocent of the modified offense, 
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he could not be guilty of the same fact with 
the addition of malice. Com v. Roby, 12 
Pick. 504; 2 Hale P. C. 246. And this even 
where the first charge was for manslaughter in 
the third degree. Hunt v. State, 25 Miss. 378. 

Ithink Ihave shown that it is not error to 
convict of manslaughter when the indictment 
and evidence make a case of murder. Besides 
if such a conviction be error it is in favor of 
defendant, and he has no ground of com- 
plaint. But it is urged as a reason for hold- 
ing otherwise, that if the case had been sub- 
mitted to the jury upon the single issue of wil- 
ful murder or justifiable self-defense, the jury 
would have considered his defense with more 
charity, rather than be the means of taking 
his life, and they are not to be coaxed away 
from the true issue by an offer of medium 


- ground. There is no argument in this, for the 


same state of facts which would exculpate the 
defendant from the guilt of murder would 
completely shield him from a conviction of 
manslaughter; the jury must pass upon the 
validity of his defense in either case and pro- 
nounce against it before they can convict of any 
crime. It does not lie in his breast to say what 
disposition shall be made of his criminal con- 
duct. When a man has done a criminal act, it is 
the general rule that he may be holden for any 
crime, of whatever nature, which can be le- 
gally carved outofhisact. He is not to elect, 
but the prosecutor, who may disregard a part 
of the act and hold him for the residue. If 
the evidence at the trial shows that he is guilty 
of a higher or a lower offense, or one differing 
in nature, whether existing under statutes or 


_ at common law, than he stands indicted for, 


he cannot be heard to complain,—the ques- 
tion being, whether it shows him to be guilty 
of the one charged, or of which he is convict- 
ed. Bishop Cr. L. § 804. 

In Landers v. State, 12 Tex. 462, the evi- 
dence proved a deliberate killing by lying in 
wait, and the defense was justification on ac- 
count of previous threats and fear that they 
would be executed at some future time. The 
defendant was found guilty of murder in the 
second degree by reason of erruneous instruc- 
tions defining a case of murder in the first de- 
gree to be murder in the second degree, and 
the defendant sought a reversal on that 
ground. The Supreme Court of Texas said 
there was no doubt of the error, but it oper- 
ated in favor of the defendant, and not against 








him, and upon no principle could it be main- 
tained that for such an error the court would 
be warranted in reversing the judgment. But 
the Supreme Court of Missouri, to be consist- 
ent, would have to reverse such a case. Ac- 
cording to this ¢ourt, if the evidence prove a 
case of murder in the first degree, it was no 
other crime, and there was not a particle of 
evidence to sustain a conviction of murder in 
the second degree. Where the killing is done 
deliberately and premeditatedly, it is not done 
without premeditation, and therefore every 
other degree of homicide is excluded. This is 
the plain logic of their decision. Would any 
court which has ever given the subject proper 
reflection reverse a conviction of murder in the 
second degree because the evidence proves a 
case of murder in the first degree, or a con- 
viction of manslaughter because the evidence 
shows a case of murder. To do so the court 
says, in effect, to the accused, ‘‘Your act in 
killing your neighbor was murder in the first 
degree or it was justifiable. The jury have 
decided that it was not done in self-defense, 
else they would have acquitted you, but the 
court and prosecuting attorney who tried your 
case relinquished the matter in aggravation, 
so much of the facts or’ crime as involved 
malice prepense, and convicted you of man- 
slaughter and unlawful killing only. They 
should have held you for the higher crime. 
The error was in your favor and operated to 
your benefit, it is true, and you cannot be tried 
again for any higher offense or degree than 
the one which you were convicted of, but if the 
lower court will not hang you or clear you, 
this court will reverse the case and set you 
free.’’ How much better it would be were the 
court to say in all such cases, as it did, Judge 
Henry speaking for the court, in State v. 
Brown, 64 Mo. 367, where the facts were very 


_ similar to the facts in State v. Alexander. 


‘“‘The instructions presented the case more 
favorably for defendant than he had a right to 
ask, and the jury treated him with remarkable 
leniency, and he has no reason to complain.’’: 


H. S. K. 
SS 

In the case heard in the English Rolls Court last week, 
the right of pannage was discussed at great length. The 
Master of the Rolls said all the dictionaries were agreed 
that pannage was simply a right to go into another man’s 
wood and allow pigs to eat the acorns or beech mast which 
fell on the ground. The drovers of the pigs had no right 
to take the acorns off the trees or even to shake them, and 
the owner of the woods had a right to cut the trees when 
ripe for so doing, and to lop the pollards in the ordinary 
course of management. 
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CONFLICT OF LAWS—CORPORATIONS. 





NORTHWESTERN MUTUAL LIFE INSURANCE 
Co. v. OVERHOLT. 





United States Circuit Court, District of Colorado. 
Before Hon. Moses HatLieEtT?, [District Judge. 


1, THE RULE THAT A CONTRACT SHALL BE JUDGED 
by the law of the place in which it is made is not ap- 
plicable to real estate, which can be conveyed only ac- 
cording to the law of the place in which it is situated. 

2. THE STATUTE OF THE LATE TERRITORY OF COL- 
ORADO provided that foreign corporations should file a 
copy of the charter, or other evidence of their incorpo- 
ration, Within thirty days after commencing business in 
the territory, but contained nothing to indicate that this 
was a condition on which they might continue in busi- 
ness. But it did provide a penalty against the officers 
for.a failure to file such evidence. Held, that though 
the complainant had failed to comply with the statute 
in respect to such filing, it was yet capable of taking a 
mortgage on real estate in the late territory, and that 
no prohibition to continue in business could be implied 
from these enactments. 


Frederick W. Pitkin, for complainant; Symes & 
Decker, for defendants. 

Bill to foreclose a mortgage given to plaintiff by 
defendants, April 14, 1874, to secure a bond for 
$2,000, given by one Abraham to plaintiff, pay- 
able in five years. The bond has become due 
by reason of a default in the payment of interest. 
Other facts are in the agreed statement. 

HALLETT, J. 

The mortgagee is a foreign corporation, which 
had not at the date of the mortgage filed a copy of 
its charter in the office of the county clerk, as re- 
quired by the act of 1868, R. S. 1868, p. 150. The 
company had then been doing business in the ter- 
ritory for more than thirty days, and the question 
is whether the omission to comply with the act 
makes void the mortgage. 

Plaintiff claims that the contract was made in 
Wisconsin, and is for that reason subject only to 
the law of that state. But the fact is that the bond 
and mortgage were executed and delivered in this 
state, and the circumstance that the negotiation 
for the loan was with the officers of the company 
. in Milwaukée, apparently by mail, is not controll- 
ing. The situs of the contract and the place of 
payment named in the bond are, however, of little 
weight in determining the question presented, for 
without capacity in the plaintiff to take and hold 
real property in this state; the mortgage must be 
void. The rule that a contract shall be judged by 
the law of the place in which it is made is not ap- 
plicable to real estate, which can be conveyed only 
according to the law of the place in which it is sit- 
uated. Story’s Conflict, § 480. Whether the mort- 
gage was made in Wisconsin or here, the plaintiff 
can not take any thing by it, if it was incapable of 
holding real estate under our law. In this partic- 
ular the contract will be tested by the law of the 
state, wherever it may have been made, for the 


plaintiff could do nothing with this property ex- | 


cept by the permission of the local government. 
Paine v. Virginia, 8 Wall. 168. If, then, the statute 
prohibited the company from doing business in the 












territory until the charter of incorporation should 
be filed, we can not doubt as to the effect of it; but 
such prohibition should, appear with reasonable 
certainty. 1t can not be assumed that the legisla- 
ture intended more than is expressed, and I can not 
find in the act any prohibitory words whatever. 
Recognizing the existence of foreign corporations, 
and their right to do business in the territory, the 
legislature requires them to file a copy of the char- 
ter, or other evidence of incorporation, within a 
period of thirty days after commencing business; 
but there is nothing to indicate that this is a con- 
dition on which corporations may continue in 
business. On the contrary, a penalty is given 
which was probably thought to be sufficient to se- 
cure a proper observance of the act. In the possi- 
ble case, of which this may be an illustration,. 
where a corporation may do business without an 
officer or agent in the state, the punishment would 
fail; but this will not authorize the addition of 
another penalty to that which is prescribed. The 
language of the act is in marked contrast with oth- 
ers which have been regarded as establishing con- 
ditions on which foreign corporations may do 
business. 

In Oregon, corporations must comply with the 
act before doing business in the state, and there is. 
no way of enforcing the command, except that of 
holding contracts made in defiance of the act to be 
void. Jn re Comstock, 3 Sawyer, 218; Oregon In- 
vestment Co. v. Rathburn, 10 Chicago Legal News 
58. In Dlinois itis not lawful.to make contracts. 
until the act has been obeyed. Cincinnati Mutual 
Co. v. Rosenthal, 55 Ll. 85. 

Our act does not go so far, but merely enjoins a 
duty and punishes disobedience to its command— 
not by avoiding the contracts of the company, but 
by holding its officers, agents and stockholders lia- 
ble for such contracts. It is as if the company had 
been required, under a penalty, to publish a state- 
ment of assets or a list of its officers for the in- 
formation of the public, and had failed therein. 
No one would contend that the company, by such 
failure, had become incapable of making con- 
tracts, although it had in fact violated the law. 

The decree must be for the plaintiff. 


_—_ 
—_— 





INJUNCTION—INJURY TO REAL ESTATE. 





EDWARDS vy. ALLONEZ MINING CO. 





Supreme Court of Michigan, January Term, 1878, 


Hon. J. V. CAMPBELL, Chief Justice. 
1 T. M. CooLey, 
‘* IsaAaAC MARSTON, } Associate Justices. 
“ 3B. F. GRAVES, ’ 


_ 1. INJUNCTION—WHEN PROPER.—The writ of in- 
junction does not issue of right for every injury threat-- 
ened or done, but its granting is diseretionary, its pur- 
pose being to prevent irreparable mischief, to stay 


.evils, the consequences of which could not adequately 


be compensated in damages if suffered to go on. 


2. WHEN COURTS WILL INQUIRE INTO PaRTY’S 
MOTIVES IN MAKING A PURCHASE.—Generally, courts 
have no concern with a party’s motives in making a 
lawful purchase, or in doing any other lawful act; but 
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where one invokes the aid of equity, averring that, 
under the peculiar circumstances of his case, the rules 
of the common law do not afford him adequate redress, 
it may be inquired how he came to be placed in such 
circumstances. , 


8. INJURY TO REAL ESTATE—MOTIVES OF PURCHA- 
SER OF AFFECTED PROPERTY.—Where a party bought 
lands on the banks of a stream, with the sole purpose of 
forcing their re-purchase at a great advance by the pro- 
prietor of a costly quartz mill above, in necessary con- 
sequence of the operations of which mil] large quanti- 
ties of sand were continually deposited by the stream 
on thelands below: Held, that complainant’s motive 
in purchasing might be inquired into, and that instead 
of granting an injunction which would sacrifice valua- 
ble property, the court would leave complainant to his 
remedy in damages. 


Ball & Owen, for complainant and appellant; 
William D. Williams, for defendant. 

Coo_eEy, J., delivered the opinion of the court: 

This is an injunction bill, and the facts are very 


, Simple. Defendant; at a cost of some sixty thou- 


sand dollars, erected a stamp mill on the banks of 
Hill Creek, in the year 1874, and has since been 
operating it for copper-mining purposes. As a re- 
sult of its operations large quantities of sand are 
carried down by the waters of the stream, and de- 
posited on the bottom lands below. The evidence 
leads to the belief that it would be impossible to 
carry on the mining operations of the defendant 
with profit unless this is permitted. The year fol- 
lowing the erection of defendant’s mill, complain- 
ant purchased a piece of land through which the 
creek runs, a short distance below the mill, and 
upon which the mill as operated was depositing 
sand. The land was not purchased for use or oc- 
cupation, but as a matter of speculation, and ap- 
parently under an expectation of being able to 
force defendant to buy it at a large advance on 
the purchase price. It was offered to defendant 
soon after the purchase, and though no price was 
named, the valuation which has been put upon it 
by complainant and his witnesses is from three to 
five times what it, cost him, and this, perhaps, 
gives some indication what his expectations were. 
The real value of the land, except as a convenience 
in the business of the defendant, would seem to 
have been small. When defendant deciined to 
purchase, this bill was filed. The prayer is that 
defendant be‘ restrained from 1.unning or deposit- 
ing its stamp sand on complainant’s land, and 
from polluting the waters of the stream by its op- 
eration. This is a short statement of so much of 
the case as is material to what follows. The cir- 
cuit judge refused the injunction prayed for, but 
ordered a reference to a jury for an assessment of 
damages, 

There is no doubt that the operations of defend- 
ant, whether they inflict any serious injury on 
complainant or not, amount in effect to an ap- 
propriation of that portion of his property upon 
which sand is being deposited. Ashley v. Port 
Huron, 35 Mich. 296; Pumpelly v. Green Bay Co., 
13 Wall. 166; Armond v. Green Bay Co., 31 Wis. 
316; Rowe v. Portsmouth, 56 N. H. 291; Wood- 
ward v. Worcester, 121 Mass. 245. It follows and 
is beyond question that complainant sustains a 









legal injury for which he is entitled to suitable re- 
dress. The only, question on this record is, 
whether he is entitled to the special redress he 
seeks, namely, an injunction. 

An injunction is not a process to be lightly or- 
dered in any case. Where the effect will be to 
present to the owners of a valuable mill the alter- 
native either to purchase complainant’s lands at 
his own price, or to sacrifice their property, any 
court having the power to order it ought very care- 
fully to scru:inize the case and make sure that 
equity requires it. In theory its purpose is to pre- 
vent irreparable mischief; it stays an evil, the con- 
sequence of which could not adequately be com- 
pensated if it were suffered to go on. Gilbert v. 
Showerman, 23 Mich. 448; Bemis v. Upham, 13 
Pick. 169; Mason v. Sanborn,45 N. H. 169; Cockey v. 
Carroll, 4 Md. Ch. 344; Nicodemus v. Nicodemus, 
41 Md. 528; Burgess v. Kattleman, 41 Mo. 480; 
Owen v. Ford, 49 Mo. 436; Morris & Co. v. Cen- 
tral R. R. Co.; 16 N. J. Eq. 419; Pettibone v. 
La Crosse & C. R. R. Co., 14 Wis. 443; Hine v. 
Stephens, 33 Conn. 497; Rhodes v. Dunbar, 57 
Penn. St. 274; Richards’ Appeal, Ib. 105; Har- 
kinson’s Appeal, 78 Ib. 196; State v. Judge, 16 La. 
Ann. 233; Goodell v. Lassen, 69 Ill. 145. The 
writ ‘is not ex debito justicie for any injury threat- 
ened or done to the estate or rights of a person, 
but the granting of it must always rest in sound 
discretion governed by the nature of the case.” 
Enfield Toll Bridge Co. v. Connecticut River Co., 
7 Conn. 50. Asis said in another case: ‘ Injunc- 
tion is not of right but of grace; and to move an 
upright chancellor to interpose this strongest arm 
of the law, he must have not a sham case, but a 
well-grounded complaint, the bona fide of’ which is 
unquestioned, or capable of vindication if ques- 
tioned.’’ Kenton v. Railway Co.,54 Penn. St. 454. 
‘There is no power,”’ says Mr. Justice Baldwin, 
“the exercise of which is more delicate, which 
requires greater caution, deliberation and sound 
discretion, or is more dangerous in a doubtful case, 
than the issuing of an injunction. It is the strong 
arm of equity, that never ought to be extended 
unless to cases of great injury, where courts of law 
cannot afford an adequate or commensurate rem- 
edy in damages.”” Buonaparte v. Camden & C. 
R. R. Co., Bald. 218. All the cases referred to 
show that the court looks beyond the actual injury 
to contemplate the consequences, and however 
palpable may be the wrong, it will still balance 
the inconveniences of awarding or denying the 
writ, and adjudge as these may incline the judicial 
mind. Gray v. Ohio, &c., R. R. Co,, 1 Grant, 412; 
Vaney v. Pope, 60 Me. 192; Bosley v. McKim, 7 Har 
& J. 468. Even in the case of a palpable violation 
of a public right to the annoyance of an individual, 
he must show the equity which requires this sum- 
mary interference as the only adequate means of 
obtaining justice. Sparhawk v. Union Passenger 
Railway Co., 54 Penn. St. 401. 

What is the irreparable injury which is done or 
threatened in this case? Wecan see very plainly . 
what it is inthe case of many nuisances, and the 
equity of this particular remedy is then very man- 
ifest. If one man creates intolerable smells near his 
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neighbor’s homestead, or by excavations threatens 
to undermine his house, or cuts off his access to 
the street by buildings or ditches, or in any other 
way destroys the comfortable, peaceful and quiet 
occupation of his homestead, he injures him irrevo- 
cably. No man holds the comfort of his home for 
sale, and no man is willing to Accept in lieu of it 
an award of damages. If equity could not enjoin 
such a nuisance, the writ ought to be dispensed 
with altogether, and the doctrine of irreparable 
mischief might be dismissed as meaningless. A 


. nuisance which affects one in his business is less in 


degree, but it may still be irreparable, because it 
may break up the business, destroy its good will and 
inflict damages which are incapable of measure- 
ment, because the elements of reasonable certainty 
are not to be obtained for their computation. Even 
‘in the case of unoccupied land, a nuisance may 
threaten irreparable injury, where it is devoted in 
its purchase to some special use, or where the per- 
son causing the nusiance is irresponsible, and in 
some other cases which need not here be specially 
mentioned. 

The land injured in this case was bought by the 
complainant with the preconceived purpose to 
force a sale of it upon the defendant. He did not 
want it for a homestead or for business property, 
but for the money he could compel the defendant 
to pay for it. It may be said that no one is con- 
cerned with the motives of another in making a 
lawful purchase, or in doing any other lawful act; 
and this is true as a rule, but it is not true univer- 
sally. Wherever one keeps within the limits of 
lawful action, he is certainly entitled to the pro- 
tection of the law, whether his motives are com- 
mendable or not; but if he demands more than the 
strict rules of law can give him, his motives may 
become important. In general, it must be assumed 
that the rules of the common law will give ade- 
quate redress for any injury ; and when the litigant 
avers that under the circumstances of his particu- 
lar case they do not, and that, therefore, the gra- 
cious ear of equity should incline to hear his com- 
plaint, it may not be amiss to inquire how he came 
to be placed in such circumstances. If a man in- 
vites an injury, he may still have his redress in the 
courts of law;. but his prayer for the special inter- 
position of equity, on the ground that what he in- 
vited and expected was about to irreparably injure, 
would‘not be likely to trouble the judicial con- 
science very much if it were wholly ignored. The 
Supreme Court of Connecticut not long since felt 
compelicd, under circumstances very similar to 
those shown by this record, to look into the motives 
of a corporation in making a purchase with a view 
to litigation, and to deny relief upon the ground 
that an acquisition of land for such a purpose was 


_ ultra vires. Occum Co. vy. Spague Manufacturing 


Co., 34 Conn; 539. We cannot say, in this case, that 
complainant had noright to buy; but we can say 
as we do, that when he comes demanding strict 
legal rights, he shall have those, but no more. He 
is entitled to his rights under the rules of law, but 
he is entitled to nothing of grace. 

The land having been bought to make money 
from by sale, a legal award of damages for an in- 





| jury to it is in furtherance of the purpose of the 


purchase, and therefore a suitable and a just re- 
dress. Defendant is not alleged to be irrespon- 
sible, and a jury, it issupposed, will award all that 
is reasonable. If complainant wants more than is. 
reasonable, he has a right to obtain it under the 
rules of law, but he cannot demand the aid of 
equity in a speculation. If, in speculative lan- 
guage, he has a corner in real estate, there is no 
greater reason why he should have the assistance 
of an injunction to aid his schemes than there 
would be if on the produce exchange he had 
effected a corner in grain. Without the writ, in 
either case he may be the sufferer, but he suffers 
nothing for which damages cannot compensate 
him. The elements of irreparable injury are en- 
tirely wanting to this case. 

Our conclusion is, that the circuit court gave the 
complainant all he was entitled to when the case 
was sent to a jury. . 

The decree must therefore be affirmed, with 
costs. 

Graves, J., concurred; Marston, J., did not sit 
in the case. 

CAMPBELL, C. J., dissenting: 

It appears, without doubt, in this case, that de- 
fendants, without color or claim of right, are keep- 
ing up a continuous series of invasions upon com- 
plainant’s freehold, by using a running stream as a 
means of transporting sand upon his bottom land 
in quantities sufficient to bury it. The same course 
of conduct defiles and silts up the stream, render- 
ing it useless to him for any purpose of business 
or convenience. It is equivalent in mischief to 
taking away or destroying his property in the land 
and his rights in the water. 

I cannot concur in the doctrine that any one’s 
rights of this kind are subject to judicial discre- 
tion. The rights to equitable relief, where that is 
the only adequate remedy, ave as absolute as to le- 
gal relief. The one remedy is no more sacred than 
the other, and no more capable of lawful denial. 
If the defendants were to take possession ot the 
land in question by putting a tenant upon it, no 
power would exist anywhere to deny complainant 
his possessory remedy. Where the same sort of 
wrong is done by indirect assumption of posses- 
sion, so that all the advantages of actual possession 
are enjoyed by the wrong-doer without going in 
person upon the soil, there is no reason for deny- 
ing the ouly remedy which can secure to complain- 
ant the future enjoyment of his own estate, which 
would not as justly authorize the refusal of a pos- 
sessory remedy in the other case. And no remedy 
at law is adequate for such a grievance as is here 
complained of, because no legal remedy can.secure 
complainant the use of his own property. 

It is not claimed, and there is certainly no 
ground for claiming, the existence of any equita- 
bleestoppel. Defendants have never acted on any 
belief that they had a right to do what they are 
doing. They have always known they were 
wrong doers, and have simply presumed on the 
patience of their neighbors, and neglected to pur- 
chase what they could originally have purchased 
if they had chosen. Neither does the proof show 
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any very serious difficulty in the way of avoiding 
the mischief, although Ido not regard this as at 
all essential. 

It is not denied by complainant that he pur- 


chased for speculative purposes. As every one 
has a right to do this if he chooses, it can not in 
any way lessen his claims to protection. It would 
be, I think, a very dangerous principle to hold 
that a civil wrong can be lessened by the motives 
of the party injured, so long as he has done no 
wrong himself. The property of one man is as 
much entitled to protection as that of another, not 
because he bought it, or intended to use it with- 
out selfish” motives, but because it is property. 
Any attempt to discriminate would in my opinion 
leave private interests subject to a discretion 
which no man could calculate upon, and make the 
judicial conscience the only arbiter of every one’s 
rights. Some courts may have acted on this no- 
tion, but it seems to me that such precedents are 
unjust, and are not consistent with law or equity 
as we have received them under our constitutional 
guaranties of protection to person and property. 

I thing the court below should have granted a 
perpetual injunction as prayed. 


— 
—_—— 





CHARITABLE TRUSTS. 





OULD v. THE WASHINGTON HOSPITAL FOR 
FOUNDLINGS. 
Supreme Court of the United States, October Term, 
1877. 


A testator in the District of Columbia devised lands 
to trustees, or the survivor of them, and the heirs, 
executors and administrators and assignees of such 
survivor in trust, to hold for a site for a ‘* Hospital for 
Foundlings,’’ to be erected by an association to be in- 
corporated by an anact of Congress to be passed, such 
corporation to be appoved by the trustees, their sur- 
vivor or successors, and the land to be held until a cor- 
poration should be created by act of Congress, which 
should be approved bythe trustees. Held, 1. That the 
validity of charitable endowments and the jurisdiction 
of courts of equity, never depended on the statute of 
43d.Eliz. chap. 4. 2. That the devise was not void for 
uncertainty. 3. That it was not void as creating a per- 
petuity. 


In error to the Supreme Court of the District of 
Columbia. 

Mr. Justice SwayYNE delivered the opinion of 
the court. 

This case was submitted to the court below 
upon an agreed statement of facts. 

This court found for the defendant, and gave 
judgment accordingly. The plaintiffs thereupon 
sued out this writ of error. The questions pre- 
sented for our consideration are questions of law 
arising upon the will of Joshua Pierce, deceased. 

The will declares: ‘I give, devise, and be- 
queath all those fourteen certain lots’’ (describ- 
ing fully the premises in controversy) ‘‘to my 
friends, William M. Shuster and William H. Clag- 
ett, of the said city of Washington, and the survivor 
of them, and the heirs, executors, administra- 
tors, and assigns of such survivor, in trust, never- 
theless, and to and for and upon the uses, in- 











tents, and purposes following, that isto say: In 
trust to hold the said fourteen lots of ground, 
with the eppurtenances, as and fora site for the 
erection of a hospital for foundlings, to be built 
and’ erected by any association, society, or insti- 
tution that may hereafter be incorporated by an 
act of Congress as and for such hospital, and upon 
such corporation, upon further trust to grant and 
convey the said lots of ground and trust-estate to 
the corporation or institution so incorporated for . 
said purpose of the erection of a hospital, which 
conveyance shall be absolute and in fee. Pro- 
vided, nevertheless, that such corporation sball be 
approved by my said trustees, or the survivor of 
them, or their successors in trust; and if not so 
approved, then upon further trust to hold the said 
lots and trust-estate for the same purpose, until a 
corporation shall be so created by act of Congress 
which shall meet the approval of said trustees or 
the survivor or successors of them, to whom full 
discretion is given in this behalf, and upon such 
approval, in trust to convey as aforesaid; and I 
recommend to my said trustees to select an insti- 
tution which shall not be under the control of any 
one religious sect or persuasion, and until such 
conveyance, 1 direct the taxes, charges and as- 
sessments, and all necessary expenses of, for and 
upon said lots, and every one of them, to be paid 
by my executors, as they shall from time to time 
accrue and become due and payable, out of the 
residue of my estate.” 

The will was duly proved and admitted to pro- 
bate in the proper court, in the District of Colum- 
bia, on the 22d of June, 1864. On the 22d of 
April, 1870, Congress passed ‘** An act for incor- 
porating a hospital for foundlings in the city of 
Washington.’ 16 Stat. 92. On the 4th of April, 
1872, Shuster and Clagett, the trustees, conveyed 
the property to the defendant in error, the Wash- 
ington ‘Hospital for Foundlings, so incorporated, 
pursuant to the directions of the will. 

The statute of wills of Maryland, of 1798, which 
is still in force in the District of Columbia, pro- 
vides that ‘‘ no will, testament, or codicil shall be 
effectual to create any interest or prepetuity or 
make any limitation or appoint to any uses not 
now permitted by the constitution or laws of the 
state.’? 2d Kilty’s Laws of Md., ch. 101. 

Our attention has been called in this connection 
to nothing in the constitution and to nothing else 
in the laws of the state as requiring consideration. 
No statute of mortmain or statute like that of 9 
George II, ch. 36, is an element in the case. The 
statute of 43d Elizabeth, chap. 4, was never in 
force in Maryland. Dashiell v. Attorney-General, 
5H. & J., 392. It is not, therefore, operative in 
the District of Columbia. 

The opinion prevailed extensively in this coun- 
try for a considerable period that the validity of 
charitable endowments and the jurisdiction of 
courts of equity in such cases depended upon that 
statute. These views were assailed with very 
great learning and ability in 1833 by Mr. Justice 
Baldwin in McGill v. Brown. Brightley’s Rep. 
346. An eminent counsel of New York was the 
pioneer of the bar in 1835 ina like attack. His 
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argument in Burr’s Executors v. Smith, 7 Ver- 
mont 241, was elaborate and brilliant, and, as the 
authorities then were, exhaustive. He was fol- 
lowed in support of the same view, in 1844, by 
another counsel no less eminent, in Vidal v. Phil- 
adelphia, 2 How. 128. The publication, then re- 
cent, of the reports of the British Records Com- 
mission enabled the latter gentleman to throw 
much additional and valuable light into the dis- 
cussion. The argument was conclusive. In de- 


_ livering the opinion of the court, Mr. Justice 


Story, referring to the doctrine thus combated, 
said: ‘*Whatever doubts might, therefore, prop- 
erly be entertained upon the subject, when the 
case of the trustees of the Philadelphia Baptist 
Association was before the court (1819), those 
doubts are entirely removed by the later and more 
satisfactory source of information, to which we 


* have alluded.”” The former idea was exploded, 


and has since nearly disappeared from the juris- 
prudence of the country. 

Upon reading the statute carefully, one can not 
but feel'surprised that the doubts thus indicated 
ever existed. The statute is purely remedial and 
ancillary. It provided for a commission to exam- 
ine into the abuses of charities already existing, 
and to correct such abuses. An appeal lay to the 
lord chancellor. The statute was silent as to the 
creation or inhibition of any new charity, and it 
neither increased nor diminished the pre-existing 
jurisdiction in equity touching the subject. The 
object of the statute was to create a cheaper and 
speedier remedy for existing abuses. The Mor- 
peth Corporation, Duke on Charitable Uses, 242. 
In the course of timé the new remedy fell into en- 
tire disuse, and the con:rol of the chancellor became 
again practically sole and exclusive. The power 
of the king as parens patria, acting through the 
chancellor, and the powers of the latter independ- 
ently of the king, are subjects that need not here 
be considered. Fountain v. Ravennel, 17 How. 
379; 2 Story'’s Eq., sec. 1190. 

The learning developed in the three cases men- 
tioned shows clearly that the law as to such uses, 
and the jurisdiction of the chancellor, and the ex- 
tent to which it was exercised, before and after the 
enactment of the statute, were just the same. It 
is, therefore, quite immaterial, in the present case, 
whether the statute was or was not a part of the 
law of Maryland. The controversy must be de- 
termined upon the general principles of jurispru- 
dence, and the presence or absence of the statute 
can not affect the result. 

Two objections were urged upon our attention 
in the argument at bar: 

1. That there is no specification of the found- 
lings to be provided for, and that, therefore, the 
devise is void for uncertainty. In this connection 
it was suggested, by one of the learned counsel 


- for the plaintiffs in error, that a hospital for 


foundlings tends to evil, and ought not to be sup- 
ported. 
2. That the devise is void, because it creates a 


perpetuity. 
The statute of Elizabeth, before referred to, 
names twenty-one distinct charities. They are: 





(1) For relief of aged, impotent, and poor peo- 
ple. (2) For maintenance of sick and maimed 
soldiers. (3) Schools of learning. (4) Free 
schools. (5) Scholars in universities. (6) Houses 
of correction. (7) For repairs of bridges. (£) 
of ports and havens, (9) of causeways, (10) of 
churches, (11) of seabanks, (12) of highways, 
(13) For education and preferment of orphans. 
(14) For marriage of poor maids. (15) For sup- 
port and help of young tradesmen, (16) of handi- 
craftsmen, (17) of persons decayed. (18) For 
redemption or relief of prisoners or captives. (19) 
For ease and aid of poor inhabitants concerning 
payment of fifteens. (20) Setting out of soldiers, 
(21) and other taxes. 

Upon examining the English statutes, and the 
early decisions of the courts of law and equity, 
Mr. Justice Baldwin found forty-six specifications 
of pious and charitable uses, recognized as within 
the protection of the law, in which were embraced 
all that were enumerated in the statute of Eliza- 
beth. McGill v. Brown, supra, 394. It is deemed 
unnecessary to extend the enumeration beyond 
those already named. 

A charitable use, where neither law nor public 
policy forbids, may be applied to almost anything 
that tends to promote the well-doing and well- 
being of social man. Perry on Trusts, sec. 687. 

In the Girard Will Case, the leading counsel for 
the will thus defined charity: ‘*‘ Whatever is given 
for the love of God, or the love of your neighbor, 
in the catholic and universal sense—given from 
these motives and to these ends, free from the 
stain or taint of every consideration that is per- 
sonal, private or selfish.”” Mr. Binney’s Argu-' 
ment, p. 41. 

The objection of uncertainty in this case, as to 
the particular foundlings to be received, is without 
force. The endowment of hospitals for the af- 
flicted and destitute of particular classes, or with- 
out any specification of class, is one of the com- 
monest forms of such uses. The hospital being 
incorporated, nothing beyond its designation as 
the donee is necessary. Who shall be received, 
with all other details of management, may well 
be committed to those to whom its administration 
is entrusted. This point is so clear that discussion 
or the citation of authorities is unnecessary. 
Cases illustrating the subject in this view are 
largely referred to in Perry on Trusts, sec. 699, and 
in the note to sec. 1164, 2 Story’s Eq. See, also, 
id., secs. 1164 and 1190, and notes. 

Hospitals for foundlings existed in the Roman 
Empire. They increased when Christianity tri- 
umphed. They existin all the countries of Europe, 
and they exist in this country. There are no bene- 
ficiaries more needing protection, care and kind- 
ness, none more blameless, and there are none 
who have stronger claims than these waifs, help- 
less and abandoned upon the sea of life. 

A perpetuity is a limitation of property which 
renders it inalienable beyond the period allowed 
by law. That period is a life or lives in being and 
twenty-one years more, with a fraction of a year 
added for the term of gestation, in cases of pos- 
thumous birth. ‘ 
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In this case, the devise was in fee to two trustees 
and to the survivor of them. They were directed 
to convey the premises to an eleemosynary cor- 
poration for foundlings, whenever Congress should 
create. one which the trustees approved. If the 
will had been so drawn as itself to work the devo- 
lution of the title upon the happening of the event 
named, the clause would have been an executory 
devise. If the same thing had been provided for in 
a deed inter vivos, a springing use would have been 
involved, and such use would have been executed 
by the transfer of the legal title, whenever that 
occurred. The testator chose to reach the end in 
view by the intervention of trustees, and directing 
them to convey at the proper time. This provi- 
sion in the will was, therefore, a conditional lim- 
itation of the estate vested in the trustees, and 
nothing more. Their conveyance was made nec- 
essary to pass the title. The duty with which 
they were charged was an executory trust. Ambler, 
552. The same rules generally apply to legal and 
to equitable estates. They are alike descendible, 
devisable and alienable. Croxall v. Sherrard, 5 
Wall. 268. When such uses are consummated and 
no longer in fieri, the law of perpetuity has no 
application. Franklin v. Armfield, 2 Sneed, 305; 
Dartmouth College v. Woodward, 4 Wheat. 641, 
642; Perrin v. Carey, 24 How. 195. It is intended 
that what is given shall be perpetually devoted to 
the purpose of the giver. In the case last named, 
the will expressly forbade forever the sale of any 
part of the devised property. This court held the 
inhibition valid.- Of course the legislature or a 
court of equity, under proper circumstances, could 
authorize or require asale to be made. Stanley 
v. Colt, 5 Wall. 119. 

There may be such an interval of time possible 
between the gift and the consummation of the use 
as will be fatal to the former. The rule of perpe- 
tuity applies as well to trust as to legal estates. 
The objection is as effectual in one case as in the 
other. If the fatal period may elapse before what 
is to be done can be done, the consequenee is the 
same as if such must inevitably be the result. 
Possibility and certainty have the same effect. 
Such is the law upon the subject. 

A devise to a corporation to be created by the 
legislature is good as an executory devise. A dis- 
tinction is taken between a devise in presenti to one 
incapable, and a devise in futuro to an artificial 
being, to be created and enabled to take. Angell 
& Ames on Corp., sec. 184; Porter’s Case, 1 Coke’s 
Rep, 24; Atty.-Gen, v. Bonyer, 3 Vesey, 714; In- 
glis v. Sailor’s Snug Harbor. 3 Pet. 115 to 120, 
144; Sanderson vy White, 18 Pick. 356. 

At common law lands may be granted to pious 
uses before there is a grantee competent to take. 
In the meantime the fee will lie in abeyance. It 
will vest when the grantee exists. Town of Paulet 
vy. Clarke, 9 Cr. 292. See, also, Beatty v. Kurtz, 2 
Pet. 566, and Vincennes University v. Indiana, 14 
How. 26. 

Charitable uses are favorites with courts of 
equity. Theconstruction of all instruments where 
they are concerned is liberal in their behalf. Mills 
v. Farmer, 19 Vesey 487; McGill v. Brown, Bright. 





Rep., 357; Perry on Trusts, sec. 709. Even the 
stern rule against prepetuities is relaxed for their 
benefit. ‘But a gift may. be made toa charity 
not in esse at the time—to come into existence at 
some uncertain time in the future—provided there 
is no gift of the property in the first instance or 
perpetuity ina prior taker.’’ Perry on Trusts, sec. 
736. Archbishop Secker by his will gave £1,000 
to trustees for the purpose of establishing a bishop 
in the British possessions in America. Mansfield, 
of counsel, insisted that ‘‘ there being no bishop 
in America, or the least likelihood of there ever 
being one,” the legacy was void, and must fall 
into the residue. Lord Chancellor Thurlow said, 
‘*the money must remain in court till it shall be 
seen whether any such appoincment shall take 
place.”” Atty.-Gen. v. The Bishop of Chester, 1 
Bro. Ch. Rep. 444. A testator devised his real 
estate to trustees, in trust, with the rents and 
profits to purchase ground in Cambridge, proper 
for a college, and to build all such structures as 
shall be necessary for that purpose, (the college 
to be called ‘“‘ Downing College,”’) and to obtain 
a royal charter for founding such college and in- 
corporating it by that name, in the University of 
Cambridge. The trustees were to hold the prem- 
ises devised to them ‘in trust for the said colle- 
giate body and their successors forever.”” The de- 
vise was held to be valid. Atty.-Gen. v. Downing, 
Ambler, 550. A sum of money was bequeathed to 
erect a blue coat school and establish a blind 
asylum, with directions that land should not be 
purchased and the expression of an expectation 
that lands would be given for the charities. In 
answer to the suggestion at the bar that the appli- 
cation of the fund might be indefinitely post- 
poned, it was said on the other side that the court 
would fix a time within which the gift must take 
effect, and 2 Vesey, 547, and 3 Atkins 806, were 
cited in support of the proposition. The vice- 
chancellor said the cases of Downing College, and 
The Attorney-General vy. The Bishop of Chester 
seemed to be authorities against the objection, but. 
that the point did not arise in the case before him. 
It was obviated by a codicil to the will, which ap- 
pears to have been overlooked by the counsel on 
both sides. Henshaw v. Atkins, 3 Maddox Rep. 313; 
see also, Philpot v. St. George’s Hospital, 6 Clark's 
House of Lords Rep., 359. In this case, as in the 
one we are considering, the trustee was required 
to approve the designated charity before paying 
over the money. 

A testator left a sum of money to build and en- 
dow a future church. The question was raised, 
but not decided, whether the court would hold the 
fund for an indefinite time. he lord chancellor 
said: ‘* A gift to a charitable purpose, if lawful, 
is good, although no object may be in existence at 
the time. This was expressly decided in Attor- 
ney-General v. Bishop of Chester, where the gift 
was for establishing a bishop in his majesty’s 
dominions. in America,” Sennet v. Herbert, 
Law Rep. 7 Chy., 1871, 1872, p. 237. A testatrix, 
by her will, directed, among other things, that 
when and as soon as land should be given for the 
purpose as thereinafter mentioned, almshouses 
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should be built in three specified places. She fur- 
ther directed that the surplus remaining, after 
building the almshouses, should be appropriated 
for making allowances to the inmates. It was 
held that the fund was well given, for that the 
gift to charity was not conditional and contingent, 
but that there was an absolute immediate gift to 
charity, the mode of execution only being made 
dependant on future events. Chamberlain v. 
Brocket, 8 Law Rep., Chy., 1872-73, p. 206. The 
bearing of this authority upon the case in hand 
needs no remark. See, also, McIntire Poor School 
v. Zanesville Canal Co., 9 Ohio Rep. 203, and 
Miller v. Chittenden, 2 Iowa 315; s. c. 4 Id. 252. 
These were controversies relating to real estate. 
The same point as here was involved. Both gifts 


were sustained. The judgments are learned and 


able. 

The last of this series of cases, to which we shall 
refer, is an adjudication by thiscourt. The testa- 
tor gave the residue of his estate, embracing a 
large amount of reql property, to the chancellor 
of the state of New York, the mayor and recorder 
of the city of New York, and others, designating 
them only by their official titles, and to their re- 
spective successors in office forever, in trust to 
establish and maintain an asylum for aged, de- 
crepit, and worn-out sailors, the asylum to be 
called The Sailors’ Snug Harbor. If the trustees 


' g0 designated could not execute the will, they 


were to procure from the legislature an act of in- 
corporation, giving them the requisite authority. 
Such an act was passed and the institution was es- 
tablished. The heir-at-law sued for the property. 
‘This court held that the official designations were 
descriptio personarum, and that the trustees took 
personally. See Bac. Abr., Grant C. Owen v. 
Bean, Duke on Char. 486; Well-Beloved v. Jones, 
1 Simons & S., 40. Nothing was said as to the 
capacity of the successors to take. A special act 
of incorporation was deemed necessary. There 
being no particular estate to support the final 
disposition, the latter was held to be an executory 
devise. This court decided that the gift was valid, 
that, upon the creation of the corporation, the 
title to the property became vested in it, or that 
the naked legal title was held by the heir-at-law in 
trust for the corporation. 

The points of analogy between that case and 
this ure obvious. There, as here, a future corpor- 
ation was necessary to give the devise effect. 
‘There, as here, there was a possibility that such a 
corporation might never be created. In both 
cases the corporation was created and the intention 
of the testator was carried into full effect. Itisa 
cardinal rule in the law of wills that courts shall 
do this Whenever it can be done. Here we find 
no impediment in the way. The gift was imme- 
diate and absolute, and it is clear beyond doubt 
that the testator meant that no part of the prop- 
erty so given should ever go to his heirs-at-law, 
or be applied to any other object than that to 
which he had devoted -it by the devise here in 
question. 

There are numerous other authorities to the 
same effect with those last cited. 





The latter 


are abundantly sufficient to dispose of this case. 
It is, therefore, unnecessary to extend this opinion 
by pursuing the subject further. 

The judgment of the Supreme Court of the Dis- 
trict of Columbia is affirmed. 








DIGEST OF DECISIONS OF SUPREME 
COURT OF FHE UNITED STATES. 


DurRESS—WHAT DOES NOT CONSTITUTE.—To con- 
stitute the coercion or duress which will be regarded 
as sufficient to make a payment involuntary, there 
must be some actual or threatened exercise of power 
possessed or believed to be possessed by the party ex- 
acting or receiving the payment over the person or 
property of another, from which the latter has no 
other means of immediate relief than by making the 
payment. As stated by the Court of Appeals of Mary- 
land, as a doctrine established by the authorities, “a 
payment is not to be regarded as compulsory unless 
made to emancipate the person or property from an 
actual and existing duress imposed upon it by the 
party to whom the money is paid.”? Brumagim v. Til- 
linghast, 18 Cal. 266; Mayor and City Council of Baiti- 
more v. Tefferman, 4 Gill. 425; Mays v. Cincinnati, 1 
Ohio St. 268.—Radich v. Hutchins. In error to the Cir- 
cuit Court of the United States for the Eastern Dis- 
trict of Texas. Opinion by Mr. Justice FizeLp. Judg- 
ment affirmed. 


WILL— CONVERSION OF REALTY INTO PERSON- 
ALTY.—A testator commenced by declaring that, after 
his debts and funeral charges were paid, he devised 
and bequeathed the worldly estate with which it had 
pleased God to entrust him. Next followed a direc- 
tion that these debts and expenses should be paid, as 
soon after his decease as possible, out of any portion 
of his estate that might first come into the hands of 
his executors. Then followed a direction that all his 
estate, not otherwise devised and bequeathed (all ex- 
cept a single lot of ground devised to a son), should 
be sold as soon as practicable, and that the proceeds 
thereof should be divided in a manner and in propor- 
tions described thereafter. Then followed a devise of 
the excepted lot and various pecuniary bequests, suc- 
ceeded by a residuary legacy to his son, given in the 
following words: “I give and bequeath unto my kind 
and affectionate son, Carberry S. Hilton, all the rest 
and residue of my estate, of which I may die seized 
or possessed, which is not herein otherwise devised 
and bequeathed, such as moneys, bonds, stocks, judg- 
ments, nates, household furniture, and all personal 
effects of every description and not herein otherwise 
disposed of, for his sole use and benefit and that of his 
children.” Held, that, by the sale, the realty was con- 
verted into personalty and passed under the residuary 
bequest.— Given, ex’r., v. Hilton. Appeal from the Su- 
preme Court of the District of Columbia. Opinion by 
Mr. Justice STRONG. Decree reversed. 


FirE INSURANCE—CONDITIONS IN POLICY—“ EN- 
TIRE UNCONDITIONAL AND SOLE OWNERSHIP.”—A 
policy of insurance, amongst other things, provided 
that “‘if the interest of the insured in the property 
be any other than the entire, unconditional, and sole 
ownership of the property for the use and benefit of 
the insured, or if the buildings insured stand on leased 
ground, it must be so represented to the company and 
be so expressed in the written part of the policy, oth- 
erwise the policy shall be void.”? Two other stipula- 
tions were contained in thé policy: (1) That “the use of 
general terms, or anything less than a distinct specific 
agreement clearly expressed and endorsed on the pol- 
icy, shall not be construed as a waiver of any printed 
or written condition or restriction therein.”’ (2) That 
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the policy is made and accepted in reference to the 
foregoing terms and conditions, which are declared to 
be a part of the contract, and may be used and re- 
sorted to in order to determine the rights and obliga- 
tions of the parties to the policy. Nothing was ex- 
pressed in the written part of the policy indicating or 
tending to indicate that the interest of the insured 
in the property purporting to be insured was any other 
than the entire, unconditional, and sole ownership of 
such property for the use and benefit of the insured, 
or indicating or tending to indicate that the buildings 
insured stood on leased ground. The fee-simple title 
of the land was in the plaintiff subject to a lease of the 
premises to another party for a term of years. Held, 
that the condition of the policy was not forfeited and 
defendant could recover for his loss.—Lycoming Fire 
Ins. Co. v. Haven et al. In error to the Circuit Court 
of the United States for the Northern District of Illi- 
nois. Opinion by Mr. Justice CLIFFORD. Judgment 
affirmed. 
uu 


SOME RECENT ENGLISH DECISIONS. 





EMBEZZLEMENT—ANIMALS FERZ NATURZ—CON- 
TINUOUS ACT.—Reg. v. Read. High Court, Chy. Div. 
26, W. R. 283. The prisoner, being employed as a game- 
keeper, wrongfully killed and rémoved wild rabbits in 
and from a wood belonging to his master, with the in- 
tention of selling them. The killing, removing and 
selling them were one continuous act. The prisoner 
having been convicted of embezzlement, held, that the 
conviction was wrong. 

EXEcuTOR — LIABILITY — WILFUL DEFAULT — 
GRATUITOUS BAILEE—CONFLICTING RULES OF LAW 
AND Equiry.—Job v. Job, High Court, Chy. Div., 26 
W. R.206. Where the assets of a testator have come 
to the hands of the executor, and are afterwards lost, 
the rule at law and in equity is now the same, that the 
executor is in the position of a gratuitous bailee, and 
that he can not be made liable unless he is guilty of 
wilful default, which now he may be charged with at 
any time during the action on a proper case being 
made. 

FIDUCIARY RELATION — SALE BY DIRECTORS TO 
THEIR OWN COMPANY—FULL AND Fair DISCLO- 
SURE. — Chesterfield & Boythorpe Colliery Co. v. 
Black, High Court, Chy. Div., 25 W.R.207. A and 
B, directors of a colliery company, purchased the 
lease of a colliery and resold the same to the company 
of whieh they were directors, at a large profit. There 
was no allegation that the price they obtained from 
the company was more than the lease was worth at 
the time. The fact that A and B were the vendors to 
the company was fully disclosed to the latter at the 
time of the sale, but the price they had th lves 


fund in court. That was not the case; the fund in 
court belonged to the client, and all the solicitors’ 
right was to get their costs from the client. If the 
fund in court was taken up by creditors, so that there 
was nothing left for the defendant to get out, so much 
the worse for the solicitor. In no case ceuld the solic- 
itor get more than the client. A solicitor had no right 
to call on innocent third parties to forego their own 
claims, or to ask in effect that the creditors might pay 
him because some one must be employed. To allow 
this motion would, in his lordship’s opinion, be to en- 
courage all sorts of improper dealing. 
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NOTES OF RECENT DECISIONS. 








RECEIVER—AUTHORITY TO SUE.— Farlow, Receiver 
v. Lea. United States Circuit Court, N. D. of Ohio. 
2 Cin. Law Bul. 329. Opinion by WELKER, J. A cit- 
izen of the State of Massachusetts, appointed a re- 
ceiver of an Ohio corporation by the United States 
Circuit Court in the latter state, may maintain an ac- 
tion in said court for the recovery of assets of such 
corporation wrongfully withheld. 


STATUTE OF FRAUDS—PAROL CONTRACT FOR THE 
SALE OF LANDS—EVIDENCE.— Sands v. Arthur. Su- 
preme Court of Pennsylvania, 4 W. N. 501. Opinion 
Per CURIAM. A agreed verbally with B to do certain 
work for a certain price, in which was to be included 
a credit to be for the price of a lot of ground thereby 
agreed to be sold by Bto A A never took possession 
of the lot, nor actually allowed the credit. He did the 
work, and B presented a deed fora lot, and claimed 
the credit agreed on. A refused the deed and refused 
to allow any credit, alleging that the lot was not the 
one bargained for. Ina suit by A for work and labor 


done: Held, that evidence relating to the agreement as 


to the sale of the lot was inadmissible, as tending to en- 
force a parol contract for the sale of land in violation 
of the statute of frauds. 

ECCLESIASTICAL LAW — DENOMINATIONAL CON- 
NECTION — DOCTRINAL BELIEF — Costs — MESNE 
PROFITS.—Jones v. Wadsworth. Supreme Court of 
Pennsylvania, 4 W. N. 514. PER CURIAM. 1. Where 
demominational connection is one of the conditions of 
a charitable trust for the maintenance of a church, the 
trust is violated by a severance of the denominational 
relation, though the doctrinal belief continues iden- 
tical. 2. The acquiescense of a trustee and his co- 
plaintiffs, holding church property in trust for certain 
religious uses, to acts of others in violatiop of the 
trust, will not estop such plaintiffs from subsequently 
intervening, by bill in equity, to recover possession of 
the church property in order to maintain the trust. 
But such assent will bar their right to an account of 





paid to the lessee was not disclosed. No unfair ad- 
vantage had, in the opinion of the court, been taken 
of the company. Held, that A and B had made a 
*‘ full and fair disclosure ” of their interests in the sub- 
ject of sale, and that it was not incumbent upon them 
to disclose the price for which they had themselves 
bought. : 


SOLICITOR AND CLIENT—RIGHT TO COSTS OUT OF 
FunpDs In Court.—Check v. Nicholls, High Court, 
Chy. Div., 26 W. R. 231. Solicitors have no right to 
look for their costs to a fund in court not belonging to 
their clients. Where, therefore, in an administration 
suit the estate in court was exhausted bycreditors so that 
nothing was left for the testator’s representative , and 
she became insolvent, a motion was made that her costs 
of suit might be retained out of the fund in court, so that 
her solicitors might be paid: JESSEL, M. R., refused 
the motion with costs, remarking that solicitors seemed 
to think they had a right to have their costs out of a 








profits during a protracted litigation to recover 
such possession, in which plaintiffs were finally suc- 
cessful. 3. Under such circumstances each party will 
be required to pay its own costs. For opinion of 
court below see 3 Cent. L. J. 809. 

ACTION FOR DECEIT — PURCHASE ON CREDIT — 
REPRESENTATIONS AS TO SOLVENCY.—Dilworth v. 
Bradner. Supreme Court of Pennsylvania, 4 W. N. 
505. Opinion by SHarRswoop,J. 1. An action of de- 
ceit will not lie for representations of solvency, which, 
though in fact false, the defendant believed at the time 
to be true; and the honesty of his belief is a question 
for the jury. 2. In an action to recover damages for a 
false and fraudulent representation by defendant of his 
circumstances, by which the plaintiff had been induced 
to give him credit, defendant’s counsel submitted the 
following point: “ That if the jury believe that the de- 
fendant, at the time of using the statement attributed 
to him, really believed himself t& be solvent, then his 
subsequent bankruptcy and insolvency, as matters of 
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fact, do not avail to make the defendant liable in the 

resent action, and their verdict should be for the de- 

endant.”’ To which the court answered as follows: 
‘Affirmed, with the qualification that if he really be- 
lieved himself to be solvent, upon reasonable grounds, 
then he would not be liable.”” Held, that defendant 
‘was entitled to an unqualified affirmation of his point, 
and the qualification added was erroneous. 


— 


ABSTRACT OF OPINIONS OF SUPREME 
COURT OF ILLINOIS. 
[Filed at Ottawa, January 21, 1878.] 
Hon. JOHN SCHOLFIELD, Chief Justice. 
‘¢ SIDNEY BREESE, 
“© 6T,. LYLE DICKEY, 
“* BENJAMIN R. SHELDON, 
“ PINCKNEY H. WALKER, 
“ JOHN M. SCOTT, 
“ ALFRED M. CRralIG, 


AFFIDAVIT—MEANING OF “ Aps.”—Held error to 
disallow an affidavit filed in a cause the style of which 
was “* The Wilcox an:! Gibbs Sewing Machine Co. v. 
Frank A. Bowen,” the affidavit being entitled “ Frank 
A. Bowen ads The Wilcox & Gibbs Sewing Machine 
Co.” Theterm ads indicates and means ad sectam, as 
vs. indicates versus. Opinion by BREESE, J.—Bowen 
v. The Wilcox & Gibbs Sewing Machine Co. 


EVIDENCE—BOOKS OF ACCOUNT.—In an action of 
assumpsit, for work and labor done, where defendant 
alleges payments to plaintiff: Held, that defendant 
having testified to the correctness of the entries in his 
dav books, of the various items of his account against 
plaintiff, and after having. been permitted to give his 
day books in evidence, he can not be permitted to in- 
troduce in evidence his ledger, which is admitted to be 
@ correct transcript of the day book, and which would 
be corroborative of the day book. Opinion by ScHOL- 
FIELD, C. J.—Stickle v. Otto. 


TRESPASS— ADJOINING OWNERS—COMMON LINE 
FENCE.—In an action brought to recover damages for 
crops destroyed by the hogs of defendant, the parties 
occupying adjoining lands divided by a line fence, 
through which the hogs passed, the testimony showing 
that defendant and B, the former owner, agreed upon 
a division of the fence, each building and keeping in 
repair a part, and that plaintiff, since he obtained the 
property, continued to recognize the division, and 
plaintiff failing to prove that defendant’s stock passed 
through the part of the fence belonging to defendant, 
it was held thatplaintiff was not entitledto recover. Re- 
‘versed and remanded. Opinion by CraIG, J.—D’Arcy 
wv. Miller. 

POWER OF ATTORNEY EXECUTED BY ILLITERATE 
PERSON.—Where plaintiff filed in the lower court a 
note and power of attorney to confess judgment 
thereon, and a judgment by confession was entered in 
accordance therewith, but it appeared by affidavits 
filed by defendant that he was illiterate, and that the 
plaintiff had represented the note was for a smaller 
amount than the judgment called for, and that it was 
not explained to defendant that a power of attorney 
accompanied the note: Held, that the lower court 
erred in not setting the judgment aside, and in not 
permitting an issue to be framed and tried by the court 
under its equitable powers. Reversed and remanded. 
Opinion by WALKER, J.—Condon v. Berse. 


CONSTITUTIONAL LAW—EXEMPTION FROM TAXA- 
TION—DISCRETION OF LEGISLATURE.—It was not ¢om- 
petent for the general assembly, under the constitution 
of 1848, to exempt from taxation property owned by 
educational, religious or charitable corporations, which 
was not itself used directly in aid of the purposes for 
which such corporations were created, but which was 
held for profit merely, although the profits were to be 





Associate Justices. 





devoted to the proper purposes of such corporations. 
Opinion by Scott, J. Sheldon and Dickey, J.J., dis- 
senting, “‘ think that by the constitution the discretion 
was to be exercised by the legislature, and having been 
exercised, courts have no power to review its exercise.’’ 
— The Northwestern University v. The People, etc. 


WARRANTIES AND REPRESENTATIONS.— While no 
particular form of expression is necessary to create a 
warranty, there is a distinction as to the legal effect 
when used in reference to a matter of fact, and when 
used to express an impression or opinion. Where a 
representation is positive, and relates to a matter of 
fact, it constitutes a warranty. But when the expres- 
sion relates to that which is matter of opinion or fancy, 
or as to the value of an article, it is to be regarded as 
an expression of an opinion rather than such an aver- 
ment of a fact as will amount to a warranty. Under 
the foregoing rule held in this case, where a seller sold 
a fancy pin, calling it at the time a “diamond pin,” that 
it amountedtoa warranty. Opinion by WALKER, J.— 
Sparling v. Marks. 


TRIAL—ABSENCE OF COUNSEL—DEFAULT—ERROR. 
Where a case is called for trial, being a suit on a prom- 
issory note, the defendant having a meritorious de- 
fense, the attorney for defendant being in another 
court-room, in the argument of another case, the de- 
fendant himself being present, and having made ef- 
forts to have his attorney present, and under the rule 
of court which requires that in the absence of defend- 
ant’s counsel, engaged in another court-room, “ it shall 
appear by affidavit that there is a meritorious defense to 
the suit, and setting forth in what it consists,” there 
being no such affidavit presented by defendant: Held 
that it was error to allow default against defendant and 
refuse him a hearing, the court being requested so to 
do within an hour after the ease was called, on the 
ground that the rule in question was adopted for the 
convenience of counsel as a means of obtaining indul- 
gences in cases of emergency that they could not 
always secure as a matter of courtesy, and that it 
ought not to operate against defendant, who knew not 
of the rule and who did all that he could to prevent 
an infraction. Opinion by ScoTT, J.—Hearson v. Gran- 
dine. 

[Filed at Springfield, January 21, 1878.] 

VALIDITY OF STATUTE—WHEN APPEAL DOES NOT 
Liz TO SUPREME CoURT.—Where the validity of an 
ordinance is questioned, under which defendant claims 
to justify a trespass with which he is charged, and the 
defendant alleges that the charter of the city, un- 
der the authority of which the ordinance in question 
is claimed to have been adopted is valid, but which al- 
legation is admitted by plaintiff, an appeal can not be 
taken to the Supreme Court, on the ground that the 
validity of a statute isinvalved in the decision of the 
case. Opinion PER CURIAM.—King v. Davenport. 


PROMISSORY NOTE—FAILURE OF CONSIDERATION. 
—Suit on a prommissory note. Defense, that the con- 
sideration of the note was a sale of the exclusive right 
to sell sewing machines within a certain territory, and 
that at the time of giving the note and making the con- 
tract, another man, B, had a like contract from 
plaintiff, embracing a part of the territory mentioned 


» in defendant’s contract, and that B sold two or three 


mechines in that territory after the date of defendant’s 
contract. Held, no defense. Nothing in the evidence 
tended to show to what extent appellee was injured, 
if at all, by the sale of the two or three machines men- 
tioned. At the most he could only claim credit to the 
amount of his loss by reason of the interferehce of 
which he complained, Reversed and remanded. 
Opinion by DICKEyY, J.— Wheeler v. Tolliver. 
NEGLIGENCE—BURDEN OF PROOF—INSTRUCTIONS. 
—An instruction in a suit for damages charging negli- 
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gence that “ proof of negligence on the part of the de- 
fendant is on the plaintiff; but when negligence on the 
part of plaintiff is set up as a defense, then the burden of 
proof to establish such negligence is on the defendant, 
and they must prove the same by a preponderance of ev- 
idence”? is erroneous. In order to recover, plaintiff 

* must allege and prove that he was exercising due care. 
It is true that in cases where the negligence of defend- 
ant is gross, the allegation of due care by the plaintiff 
is regarded as proven when it is shown that the want 
of care on the part of the plaintiff, if any, is but slight, 
in comparison with the negligence of defendant. The 
burden of proof, however, is on the defendant, even in 
such case to establish the freedom of plaintiff from such 
negligence as would defeat the action. Reversed. 
Opinion by Dickry, J.—Indianapolis & St. Louis R. 
R. Co. v. Evans. 


_ 
— 


ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 
November Term, 1877. 
[Filed February 19 and 26, 1878.] 


Hon. EDWARD A. LEwIs, Chief Justice. 
‘“ weg f ——— } Associate Justices. 





LANDLORD AND TENANT—HOLDING OVER—LIABIL- 
ITY FOR DOUBLE RENT.—Where a store was leased 
for one year, and the lease contained a stipulation that 
the lessee should pay double rent for every day he held 
over after the expiration of the term, and the lessee 
held over for 29 days: Held, that the continued occupa- 
tion was under the terms of the lease, and that, as the 
lessor permitted the occupancy, its terms were fixed 
by the written contract, and the tenancy was not from 
month to month. The tenant was bound to pay double 
rent for every day that he remained. Reversed, and 
judgment for defendant. Opinion by LEwIs, C. J.— 
Deaver v, Randall. 

PRACTICE—BILL OF EXCEPTIONS—DUTY OF TRIAL 
JupGE.—Under the tenth rule of practice of the St. 
Louis Circuit Court, though the adverse party fail to 
present within three days after the relator’s bill of ex- 
ceptions has been handed to him, his objections thereto. 
with the alterations demanded, the judge is not there- 
fore bound by law to sign anything, however insensi- 
ble and untrue, which the relator may tender under 
the guise of a bill of exceptions. The duty of the 
trial judge is to see, not only that the bill of excep- 
tions is true, but that it is intelligible; and his duty in 
this respect is entirely independent of any agreement 
between parties to the suit or their counsel. Manda- 
mus refused. Opinion by LEwIs, C. J.—Slate ex rel. 
v. Wickham. 

MORTGAGEOF PROPERTY NOT IN EXISTENCE—WHEN 
VaLiIp.—1. A mortgage of property not in existence 
or not owned by the mortgagor at the time of the exe- 
ecution of the conveyance is absolutely void in law; but 
where the contract relates to particular property reas- 
onably certain to come into existence, necessary to the 
use of something in existence in which the mortgagor 
has an actual interest, so that there is a tangible basis 
for the contract, such a contract may be upheld in 
equity. 2. B rented a hotel building to M, reserv- 
ing in the lease a lien on the furniture to be put in the 
hotel; after the house was furnished W lent money to 
M, taking a mortgage on the furniture, with notice of 
the terms of thelease. Held, that the lien reserved in 
the lease will be upheld in equity and has priority 
over the subsequent mortgage. The claim of the les- 
sor was a charge in rem by virtue of the agreement, 
against the lessee and all claiming under him with no- 
tice. Affirmed. Opinion by BAKEWELL, J.— Wright 

-~. Bircher. 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
January Term, 1878. 


Hon. ALBERT A. HORTON, Chief Justice. 


a > i Na t Associate Justices. 
PRACTICE IN SUPREME COURT IN CRIMINAL CASES. 

—In the absence of any notice of appeal, required by 

section 285, Gen. Stat. 866, the supreme court has no 


jurisdiction to review the rulings and judgment of a. 


district court in a criminal case. Carr v. State, 1 Kas. 
$31. Opinion by Horton, C.J. Dismissed. All the 
justices concurring.— State v. Ashmore. 

SCHOOL LANDS—LEGISLATIVE FORFEITURE.—1. If 
a purchaser of school lands fails to pay the interest at 
the time the same becomes due, such failure ipso facto 
works a forfeiture, and the interest of the purchaser in 
the land instantly and absolutely ceases, 2. Section 16 
of article 14, chapter 122, laws 1876, is a legislative de- 
claration of forfeiture in advance, and no judicial de- 
termination is necessary to establish such forfeiture. 
Opinion by BREWER, J. Affirmed. All the justices 
concurring — State v. Emmert. 

ACTION OF COVENANT—VARIANCE—EVICTION.—1. 
In an action of covenant upon a warranty to recover 
back the purchase money expressed in the deed of 
conveyance of the real estate, held, that under an al- 
legation in the petition that the plaintiff was ousted 
and dispossessed of the premises by due course of law, 
it is inadmissible to prove a constructive eviction by 
the purchase of a paramount title hostilely asserted by 
the party holding it, as the variance between the alle- 
gation and proof is fatal. 2. While the general rule is 
that the grantee must make the most of the title he 
has acquired, and yield possession only to a hostile as- 
sertion of a paramount title by a suit to recover the 
land, or in pursuance of a demand for the possession 
under a claim thereto, or upon a distinct hostile asser- 
tion of title, yet where the title to the land in contro- 
versy is in the United States, and liable to entry and 
settlement under the homestead laws of the govern- 
ment to all who possess the proper qualifications, that 
of itself is sucha hostile assertion of the paramount title 
as will authorize the grantee to voluntarily submit to 
it. Opinion by Horton, C. J. Reversed. All the 
justices concurring.—Kan. Pacific R. R. v. Dun- 
meyer. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term,1878. 


Hon. E. G. RYAN, Chief Justice. 


“oe 
“ Onsamvs bn Associate Justices. 





ATTORNEY AND CLIENT—RECEIPT FOR MONEY COL- 
LECTED.—An attorney having in his hands moneys col- 
lected for his client, though he may retain out of them 
reasonable charges for his services, can not exact a re- 
ceipt in full as a condition of paying over the amount 
admitted to be due the client; but the court, on sum- 
mary application, after due demand, will compel the 
attorney to pay over such amount, requiring the client 
only to receipt therefor on account. Opinion by Lyon, 
J.—Charboneau v. Orton et al. 


APPEAL— FORECLOSURE—VACATING JUDGMENT— 
TAXATION OF CosTs.—1l. Appeal from a judgment of 
foreclosure does not bring up for review an order re- 
fusing to modify the judgment by striking out amounts 
allowed for costs and solicitor’s fees. 2. The trial court 
can not vacate a judgment, after the expiration of the 
term, for error of law or fact committed in rendering 
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it. 3. A party served with notice of taxation of costs 
against him should appear before the taxing officer 
and object to items claimed by the opposing party 
which he regards as erroneous, but which do not ex- 
ceed the jurisdiction of the officer to allow, if he wishes 
afterwards to urge such objection before the court. 
Opinion by COLE, J.—Latimer v. Morrain, imp. 

REPEAL OF STATUTES—RIGHTS OF ACTION UNDER 
REPEALED STATUTES.—1. After the repeal of ch. 273 
of 1874 (the Potter Law) no recovery could be had in 
any action then pending under the penal provisions of 
that act, either by virtue of sec. 33, ch. 119, R. S. (Dil- 
lon v.. Linder, 36 Wis. 334) or by virtue of the clause in 
the repealing act (ch. 57 of 1876) which provided that 
nothing therein contained should “‘in any manner effect 
any litigation”? then pending in any of the courts of 
this State, or of the United States. 2. To save pend- 
ing actions for statutory penalties, or pending prose- 
cutions for statutory offences, upon the repeal of the 
statute, an express saving of all penalties incurred or 
offences committed under it, whether in the course of 
prosecution or not, is essential. Opinion by RYAn, C. 
J.—Rood v. The C. M. & St. P. R. R. Co. 


—_~ 
—_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
November Term, 1877. 


Hon. HORACE P. BIDDLE, Chief Justice. 
WILLIAM E. NIBLACK, 
Ore L. WORDEN, 
ee EORGE V. Howk, 
‘6 SAMUEL E. PERKINS, 
INSANE PERSON — REVIEW OF JUDGMENT.—1. A 
person, under guardianship as an insane person can 
not have the question of his sanity inquired into on 
his own application; neither can he appear in court 
by next friend, but the apptication must be made by 
some other person. 2. A complaint to review pro- 
ceedings is defective if it does not set out a complete 
record of the proceedings sought to be reviewed. 
Opinion by NIBLACK, J -—Meharry v. Meharry. 


DEED TO HUSBAND AND WIFE — DESCENT.—1. 
Where land was deeded to husband and wife, as joint 
tenants, the survivor to take the whole, and afterwards 
the wife obtained a divorce for misconduct on the part 
of the husband, and, on the death of the husband, his 
heirs at law brought suit for partition: Held, that 
upon the death of the husband the title to the entire 
property vested in the wife, by the express terms of 
the deed, and the heirs of the husband inherited noth- 
ing from him. Opinion by PERKINS, J.—Lash v. 





Associate Justices. 


BANKRUPTCY — SUITS BY ASSIGNEES — JURISDIC- 
TION OF STATE CoURTS.—Under the bankrupt act, as 
it stood in 1867, an assignee might sue in a state court 
to collect a claim due the estate of the bankrupt, but 
section 711, of the revised statutes of 1874, changes the 
rule; said section vesting exclusive jurisdiction of all 
matters and proceedings in bankruptcy in the fed- 
eral courts. Such a suit is a proceeding in bank- 
ruptcy, within the meaning of the law, and can only 
be brought in the federal courts. Opinion by Wor- 
DEN, J.— Sherwood v. Burns et al. 


APPEAL BY THE STATE IN CRIMINAL CASES.—Ap- 
peals by the state, in criminal cases, where the defend- 
ants are acquitted, are provided for by statute, but it 
was intended to allow such appeals upon some 
matter of law only, and not upon matter of 
fact. The purpose of such appeals was the correc- 
tion of any errors of law that the court below might 
fall into by deciding against the state, the decision of 
the supreme court thus furnishing a rule for the guid- 
ance of the courts in future cases. No appeal, there- 


fore, will lie in such cases on an agreed statement of ' 





facts, there being no question of law reserved. Opin- 
ion by WORDEN, J.—State v. Hall. 


MORTGAGE—HUSBAND AND WIFE—EVIDENCE.—1. 
Suit to foreclose a mortgage on the separate real estate 
of the wife, given to secure a prior indebtedness of the 
husband. The wife answered that the mortgagees 
had procured her husband to represeut to her that the 
mortgage was for a new stock of goods, and not for the 
old indebtedness, and that she was thus induced to 
execute them; that the mortgagees then refused to 
furnish the new stock as they had agreed to do. Held, 
that so far as the wife was concerned the considera- 
tion of the mortgage had wholly failed. 2. The hus- 
band was a competent witness to prove the hand- 
writing of letters, it being material to his own defense 
in the action, although his evidence on this point might 
enure to the benefit of his wife; and the handwriting 
having once been proved, the wife could used the let- 
ters as evidence in her own behalf without again prov- 
ing the handwriting by some witness other than her 
husband. Opinion by Howk, J.—Haskilt et al. v. El- 
liott et ux. 

a 
ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
JAMES D. COLT, 
SETH AMES, 
‘* MARcus MORTON, 
“© “WILLIAM C. ENDICOTT, 
6 6OTiIs P. LorD, 
© ~6AUGUSTUS L. SOULE, 


Associate Justices. 


PROBATE APPEALS.—All inferences of fact and ques- 
tions of discretion, as well as of law, involved in a de- 
cree of the probate court, making an allowance to the 
petitioner as the widow of an intestate, are open to re- 
vision on an appeal to the supreme judicial court. But 
the decision of the single judge on questions of fact, 
can not be reversed, unless it is clearly shown to be 
erroneous. Wright v. Wright, 13 Allen 207; Allen v. 
Allen, 117 Mass. 27. Opinion by Cott, J.—Slack v. 
Slack. 

LIQUOR NUISANCE—HUSBAND AND WIFE.—Indict- 
ment for maintaining a liquor nuisance. The evidence 
tended to show a sale of several glasses of ale by the 
defendant’s wife, in his presence. The tenemant in 
question was a dwelling-house owned by the wife. 
Held, that the dwelling-house being the domicil of 
the family, as such it was under the legal control of 
the defendant, who was the head of the family. Com. 
v. Wood, 97 Mass. 225; Com. v. Kennedy, 119 Mass. 
211. The statutes which have been passed to enlarge 
the rights and privileges of married women have made 
no change in the law in that respect. Com. v. Barry, 
115 Mass. 146. Prima facie the husband is able to 
prevent the wife from making an illegal use of the 
family dwelling-house. Opinion by AMEs, J.—Com. 
v. Carroll. 

LIQUOR NUISANCE—EVIDENCE.—In an indictment 
for keeping a liquor nuisance, it appeared that the de- 
fendant occupied certain premises, consisting of a 
front room, used as a grocery store, and a rear room, 
used as a kitchen; that the officer searched the prem- 
ises and found inthe kitchen table drawer a quart 
flask of whisky, under the table a three quart 
jug of whisky, in the kitchen closet a measure, 
funnel and glasses; and in the cellar, under the 
kitchen, a bottle ot brandy, in a pit covered with 
boards and dirt. Held, that the circumstances under 
which the liquors were found, and the fact that they 
were apparently concealed, were proper for the con- 
sideration of the jury as tending to indicate guilt. It 
is impossible to say that there was no evidence to au-- 
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thorize the verdict. Opinion by Ames, J.—Com. v. 
Gallagher. 


ARBITRATION.— 1. Where the parties have sub- 
mitted their case to arbitration, and a majority of the 
arbitrators have made an award, which is according 
to the submission and unobjectionable upon its face, it 
is prima facie binding and conclusive upon the par- 
ties, and the burden is on the plaintiff if he seeks to 
avoid it. 2. It isthe right and duty of the chairman 
to express his opinion of the law, and it is exclusively 
within the discretion of each associate arbitrator to 
decide how far he will rely upon that opinion. 3. It is 
also clearly within the discretion of a majority of the 
arbitrators to determine how long they will continue 
the discussion of the case. 4. The fact that two of the 
arbitrators became excited during the discussion, fur- 
nishes no reason for setting aside an award deliberately 
made by the majority. Opinion by Morton, J.— 
Roberts v. O. C. R. R. Co- 


PROMISSORY NOTE— STATUTE OF LIMITATIONS — 
ATTESTING WITNESS.—<Action on a promissory note, 
signed by the defendant and payable to the plaintiff. 
The defense was that the note was barred by the stat- 
ute of limitations. The plaintiff called one Hickey, 
whose name purported to be on the note, as an attest- 
ing witness, and who testified that he was formerly an 
office boy of the plaintiff; that at the date of the note 
he was eleven and a half years old; that the name look- 
ed like his handwriting; thought it was; had no recol- 
lection whatever about it, andif he had signed it must 
have seen the defendant sign it, or have known t hat he 
signed. Held, that the burden of proof was upon the 
plaintiff to show that the note in dispute was signed in 
the presence of an attesting witness, but this was a ques- 
tion of fact to be submitted to the jury, if there was 
any competent evidence to prove that fact. Drury v. 
Vannevar, 1 Cush. 276. Held, further, that the case at 
bar should have been submitted to them with proper 
instructions. Opinion by Morton, J.— Tompson v. 








QUERIES AND ANSWERS. 





7. CONSTITUTIONAL Law—‘‘ TRIAL BY JURY ”’— 
PaTENTS.—In trials at common law the jury is the 
only proper tribunal to assess damages—compensatory 
and exemplary. The only modes of reviewing facts 
found by a jury, which are known to the common law, 
are the awarding a new trial by the court where the 
issue was tried, or a venire facias de novo by an ap- 
pellate court for some errer of law. Parson v. Bed- 
ford, 3 Pet. 446. The United States Const. Art. VII, 
preserves the right of jury trial in all suits at common 
law. (i. €., not of equity or admiralty jurisdiction, 
Parsons v. Bedferd, above) and declares that “ no fact 
once tried by a jury shall be otherwise re-examined 
in any court of the United States, than according to 
the rules of common law.” How does sec. 4919 of U. 
8. Rev. Stat. accord with these authorities? That sec- 
tion provides that in actions at law for the infringe- 
ment of a patent, where the verdict is for the plaintiff, 
the court may enter judgment for any sum not exceed- 
ing three times the amount of the verdict. P. & R. 


8. A WirE BEING THE OWNER OF GENERAL REAL 
PROPERTY, jointly with her husband, conveyed the 
same in trust to secure the payment of a certain sum 
of money, which was paid except a small balance, 
after which the wife died. The husband and an only 
child, by a former husband, survived her. There was 
no issue of the marriage to the latter husband. The 
trustee sold the property within less than nine 
months after the death of the wife. The creditor pur- 
chased and secured a deed from the trustee, and, on 
the same day, conveyed the property tothe husband, and 











the husband remained in possession. The heir, after 
he arrived at majority, instituted an action to set aside 
the sale and to redeem, and made the husband, creditor 
and trustee parties defendants, upon two charges: Ist, 
that the property was sold within the time prohibited 
by statute; 2d, a fraudulent combination between the 
husband and the creditor. A general finding by the 
court, in favor of plaintiff, and a decree setting aside 
the sale and permission to redeem. Redemption made. 
The decree contained the further order that the title 
of the husband to the property be divested, and vested 
in the plaintiff. The judgment and decree were ap- 
pealed from, and the appeal is still pending. The 
right to the possession was not in issue nor adjudicated. 
The heir now brings an action of ejectment. Can it be 
maintained. x. 

[Yes. Upon the ground, Ist, that the heir could, 
without redeeming, at any time after the death of the 
ancestor, either prior to or subsequent to the sale, have 
maintained an action of ejectment, the sale having 
been made within the time prohibited by the statute, 
and therefore invalid. 2. The application to redeem, 
and the decree allowing the same, in no wise affected 
the right of plaintiff to the possession, consequently 
the pending appeal, therefor, is immaterial. 

J. M.D. 








NOTES. 





THE two bills for re-organizing the federal courts, 
respectively introduced by Senators Conkling and 


Davis, and now pending in Congress, are dissimilar in. 


their main features. The Davis'bill provides for the 
appointment of an additional circuit judge in each of 
the circuits of the United States, while the Conkling 
bill provides for additional district judges, who are not 
to be assigned to any particular district, but are to hold 
district or circuit courts wherever they may be directed 
so to do by the circuit judge. 





THE House of Representatives has done some re- 
markable things this session, and among them is the 
passage of a bill providing that when a woman shall 
have been a member of the bar of the highest court in 
any state or territory, she shall, on application, be ad- 
mitted to practice before the United States Supreme 
Court. What is the reason that legislators will not 
consent to leave to the courts the decision of the ques- 
tion as to who shall and who shall not practice before 
them? Has the character of the bar improved since 
the legislature commenced to meddle with the privil- 
eges of the courts? The history of legislation in New 
York on this subject ending only last year in the res- 
toration to the highest court of the state of the right to 
make its own rules for admission to practice, is a suf- 
ficient answer to this question. The truth is that our 
courts so rarely exercise the prerogatives which they 
possess, that in popular estimation they are regarded 
as possessing none at all. When a member of the Mis- 
souri legislature gravely proposed last session that the 
judges of the Supreme Court should solemnly. certify 
in each case decided by them that they had “ thought- 
fully read” all the pleadings and “‘ carefully studied ” 
all the authorities submitted by counsel, he was simply 
laboring under the popular idea. Had this bill been 
passed it would certainly been followed by others pre- 
scribing by statute everything that could concern a 
judge from the color of his coat to the tone of his voice. 
That this will go from bad to worse is certain unless 
other courts in the country shall follow the example 
set by the Supreme Court of Wisconsin and refuse to 
submit to legislative dictation, when insolent, oppres- 
sive and dangerous. We have said this much in re- 
gard to the regulation by the legislature of admission 
to the bar. As to this particular bill it is hardly likely 
to pass the senate. There are a few old fogies in that 
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body; men who hold antiquated ideas of what is need- 
ful and what is decorous, and who, strangely enough, 
can not be coaxed to acknowledge that the women who 
are our sisters and mothers and wives are of exactly 
the same order as those who seem to live in conven- 
tions, who wear a demi-masculine attire, and who 
loudly proclaim that they will yet “ carry the senate 
by God.” 





The sixty-seventh volume of the New York Reports, 
says the Daily Register, exhibits an instance of very 
unsatisfactory reporting, and of a truckling attempt to 
shield from publicity the names of fraudulent but in- 
fluential litigants. Among the cases reported in this 
volume is one entitled ‘“‘ Anonymous.” The reporter 
not only hides the names of the parties, but does not 
even indicate the name of the court nor the judicial de- 
partment from which the appeal comes. It is an im- 
portant decision and of especial interest to a great 
banking and commercial community. On withdrawing 
the veil of ** Anonymous,” it will be discovered that 
the true title of this case is the well known one of 
‘Washington Roebling and others, respondents, v. 
William Butler Duncan and others, appellants,” and 
that the appeal is taken from the order of the general 
term of the Supreme Court of the first department (re- 
ported in 8 Hun., 592) affirming an order of the special 
term denying a motion on the part of the defendants to 
vacate an order of arrest granted on account of their 
fraudulent transactions. The decision of the Court of 
Appeals in ** Anonymous” affirms the order of the 
general term. No reasons of public policy, morality, 
nor of decency, justify, in the opinion of the writer, 
the reporter of the Court of Appeals in his exceptional 
way of entitling this case. If it is unpleasant to these 
influential defendants to see their names in the New 
York Reports, in connection with discreditable trans- 
actions, they should, nevertheless, like other defend- 
ants, suffer the consequences of their own fraudulent 
acts. It appears from the published reports of this 
case at special term, at general term and in the Court 
of Appeals, that the gilded hand of wealth and station 
could not touch the scales of justice, and the State re- 
porter should be required to assign his reasons for con- 
cealing the names of parties thus branded by the judg- 
ments of the courts. No such sentimental and un- 
worthy servility influenced the same reporter to throw 
the veil of “* Anonymous” over the case reported in 64 
N. Y., 625. where the same parties were plaintiffs. 





A BILL introduced into the British Parliament by 
Mr. Herschell, Q. C., to abolish the action for breach 
of promise of marriage, has been received by the 
newspapers, according to the Solicitors’ Journal, with 
‘a chorus of approval.” The Law Times, in a very 
able artiele on the subject, warns the framer of the bill 
that he must not expect to succeed without opposition, 
for, it says, the institution has many admirers and more 
readers. But, like other idols of a people or a class, 
this one stands condemned us an offense to good taste, 
and an exception to sound principles. As a tolerated 
custom, the action for breach of promise of marriage 
has long been extinct on the male side of the question. 
No well-advised man would venture to call a woman 
into court for not fulfilling her promise to marry him. 
Yet no difference can be pretended between the case of 
the woman and that of the man. There are, indeed, 
women who say that there is a difference—that a man 
can easily find a wife, and that his prospects are not 
blighted by a disappointment of this kind; but the 
women who say this are not the women to be listened 
to on such a question. Thexe actions are confined not 
only to women, but to a peculiar class of women— 
scizeming, enterprising, and anxious to hook a victim. 





For the woman has suffered no loss, but rather gain, 
by a man breaking his word, for her interest can be 
only the same as his; and if itis best he should not 
marry her, it is equally best that she should not 
marry him, which is really the question at issue. 

The moral obligation to fulfill a promise to marry is 
so great, that there can be no doubt it often prevails 
over considerations that should decide the other way. 
If a man finds on reflection that he was not justified in 
promising a happy home, for he had not the means of 
fulfilling that promise, or finds, on better acquaintance, 
that he was mistaken in his estimate of the lady, or 
that she was mistaken as to him, it certainly is advisa- 
ble that he should not be held bound to what is more 
or less wrong. Even in the extreme case of a change of 
feeling, for no assignable reason but the merest caprice, 
or because the man has seen somebody else that he 
likes better, it has to be remembered that in the cere- 
mony of marriage the man promises to love the woman, 
which, in this supposed case, he does not, and can not 
do. The woman who sues a man at law for breaking 
his promise, has to complain that he would not marry 
her, even when he had ceased to love her, and she, 
therefore, claims for a husband a man that does not 
love her, and telilsher as much. Such a claim is almost 
revolting; but it really is the claim that is made in these 
cases. A lady of delicate feeling would rather die than 
make it, whether in private, or, still more, with all the 
glaring publicity of an assize court, amid the scowls 
and the sneers of an assembled county. When a prom- 
ise is broken, both parties must feel that a great mis- 
take has been made, and that now the less said or done 
about it the better. There will be more blame on one 
side than on the other, and society will award to each 
their due share. The offender, of whichever sex, does 
not go unpunished, for the broken word will never be 
forgotten, and nobody will ever listen to anothe? prom- 
ise made by such a person, without the reflection that 
he can not quite answer for himself, and is not to be 
entirely relied on. Vacillation, caprice, unsteadiness 
of principle or feeling, are scarcely less contemptible 
than formal breach of promise, and any sensible man 
or woman will beware of those who can not depend on 
themselves, and, therefore, can not be depended on by 
others. 

The existing state of the law making a promise to 
marry a legal contract, defeats its purpose by encour- 
aging long engagements and endless delays. A man 
promises to marry—hastily, perhaps, and without due 
provision—but if he and the lady honestly wish for 
“love in a cottage,”’ there can be no reason why they 
should not try it. The parents, however, especially on 
the lady’s side, do not like this, and insist on the young 
people waiting indefinitely for better or more certain 
prospects. His attachment is expected to stimulate 
his professional exertion, or to overcome his independ- 
ence of feeling, and to drive him to seek a patron or 
cultivate some interest. A promise for an indefinite 
period to be fulfilled some time or other, when circum- 
stances are more propitious than now, is even worse 
than an international treaty warranted to stand forever, 
under every possible change of circumstances. If peo- | 
ple can not marry now there may be less reason; but 
there may be also greater reason why they should not 
marry five years hence. Butit would always be far 
better that both should be at liberty to recognize the 
changes which time, separation, general society and 
other reasons are sure to bring about. But all these 
questions concern not the classes interested in these 
actions. We can not but be sorry to deprive people of 
one of their amusements. But good taste has put an 
end to many other amusements not more exception- 
able. Cock-fighting, bull-baiting, and the prize ring 
are things of the past in respectable quarters in this 
country, and it is quite time that the action for breach 
of promise of marriage should follow them. 











